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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit. 
January Term, 1949. 


No. 10113. 


Adeline I. Abbot, E. C. Berry, Betty Woodall Biese- 
meier, Samuel R. Blanken, Manly F. Brent, George 
E. Brown, Allen V. De Ford, William J. Devine, L. D. 
Gasser, Raymond J. Gerber, C. M. Hobart, Edgar C. 
Kaufman, Henry L. Kaufman, Alvin A. Kraft, Thomas 
E. Lyons, Robert Meyer, Joseph K. Moyer, Robert N. 
Nash, George W. Neville, Sara Ogus, Louis Pappas, Mar¬ 
garet D. Price, Hilda Schoenthal, Theodore Spectob, 
Frank J. Waters, Wilford H. Cox, Maurice L. Green- 
burg, Vera M. Lundquist, John F. McGregor, Samuel B. 
Pack, David L. Stern, William I. Ogus, Appellants, 


v. 

Bernard Bralove, Edward C. Ernst, Broadmoor Co-opera¬ 
tive Apartments, Inc., Edmund J. Flynn, Robert J. Mc¬ 
Bride, L. R. Wagner, Clara Louise Safford, Benjamin 
H. Pearse, Marie K. Pearse, Walter A. Leonard, 
Elfriede Leonard, Samuel Gorman, Rhoda Gorman, 
Katherine D. Leasure, Shelby C. Leasure, John S. 
Hardester, Mary J. Hardester, Lillian R. Dulber- 
ger, Ralph J. Roberts, Akleda Allen Roberts, Mil- 
ton L Mervis, Bessie E. Mervis, Irving W. Ketchum, 
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Elizabeth F. Ketchum, H. B. Mann, Margabet E. May- 
hxjse, Mary C. Mayhuse, Raymond C. Kidd, Minnie M. 
Kidd, Virginia A. Veach, George B. Soto, Walter J. 
Stapleton, Katherine V. Stapleton, Elsie C. Flynn, 
Tillman T. Dantzler, Annie Mae Dantzler, Joseph I. 
Greene, Marjorie H. Greene, S. Dolan Donohoe, Isa¬ 
belle Donohoe, Daniel J. Fenton, Mary K. Fenton, 
Bruce Cleveland, Emma M. Cleveland, Dora Gorman, 
Easthel Louise Fletcher, Anna L. Hand, Katherine 
M. Osincup, Thomas B. Lawler, Robert Polin Jacque- 
myns, Robert D. Stiehler, Charles T. Katsainos, Mar¬ 
garet R. Dondeuo, Zita N. McBride, George Joseph 
Fredbich, Jr., Moijje A. Fredrich, Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


JOINT APPENDIX. 


1 Filed Sep 22 1948 

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 

COLUMBIA. 

Adeline I. Abbot, Apartment No. 121, Walter S. Aber¬ 
nathy, Apt. No. 802, E. C. Berry, Apt. No. 222, Betty 
Woodall Biesemeier, Apt. No. 502, Samuel R. Blanken, 
Apt. No. 204, Ellis IJ. Brent, Apt. No. 817A, Manly F. 
Brent, Apt. No. 108, George E. Brower, Apt. No. 706, 
Agnes V. Curtis, Apt. No. 301, Allen V. de Ford, Apt. 
No. 413, William J. Devine, Apt. No. 513, W. L. Fenster- 
macher, Apt. No. 202, L. D. Gasser, Apt. No. 510, Ray¬ 
mond J. Gerber, Apt. No. 613, I. L. Goldheim, Apt. No. 
313, Willard Goldheim, Apt. No. 304A, C. M. Hobart, 
Apt. No. 822, Edgar C. Kaufman, Apt No. 320, Henry L. 
Kaufman, Apt. No. 105, Alvin A. Kraft, Apt. No. 109, 
Thomas E. Lyons, Apt. No. 500, Robert Meyer, Apt. No. 
508, Joseph K. Moyer, Apt No. 720, Robert N. Nash, 
Apt. No. 122, George W. Neville, Apt. No. 119, Sara 
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Ogus, Apt. No. 114, Louis Pappas, Apt. No. 805, Margaret 
D. Price, Apt. No. 311, Hilda Schoenthal, Apt. No. 719, 
Franklin H. Smith, Apt. No. 316A, Theodore Spector, 
Apt. No. 402, Frank J. Waters, Apt. No. 215, Samuel D. 
Zlotnick, Apt. No. 102, Broadmoor Apartments, 3601 
Connecticut Avenue, N. W., Washington, D. C., Plaintiffs, 

v. 

Bernard Bralove, Shoreham Hotel, 2500 Calvert Street, 
N. W., Washington, D. C., Edward C. Ernst, Broadmoor 
Apartments, 3601 Connecticut Avenue, N. W., Washing¬ 
ton, D. C., Broadmoor Co-operative Apartments, Inc., a 
corporation, Broadmoor Apartments, 3601 Connecticut 
Avenue, N. W., Washington, D. C., Henry K. Ullman, 
3609 Appleton Street, N. W., Washington, D. C., 
2 Edmund J. Flynn, 225 Emerson Street, N. W., 
Washington, D. C., Robert J. McBride, 3008 Tenny¬ 
son Street, N. W., Washington, D. C., Defendants . 

Complaint for a Declaratory Judgment. 

1. The Court has jurisdiction of this action under Sec¬ 
tions 11-301, 11-305, and 11-306, D. C. Code 1940, and Title 
28, U. S. Code, Section 2201 (P. L. 773, 80th Cong., 2d. 
sess.). The matter in controversy exceeds, exclusive of 
interest and costs, the sum of $3,000. 

2. Plaintiffs are citizens of the United States and resi¬ 
dents of the District of Columbia, and are tenants in the 
Broadmoor Apartments, 3601 Connecticut Avenue, N. W., 
Washington, D. C., each plaintiff occupying the numbered 
apartment given after his name in the caption hereof. 

3. Defendants Bernard Bralove and Edward C. Ernst 
are the owners of the Broadmoor Apartments, and are resi¬ 
dents of the District of Columbia. Defendant Broadmoor 
Co-operative Apartments, Inc., is a corporation existing 
under the laws of Delaware doing business in the District 
of Columbia, which has entered into an option agreement 
to purchase said apartment property from defendants Bra- 
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love and Ernst. Plaintiffs allege on information and belief 
that defendant Henry K. Ullman has entered into con¬ 
tracts with defendant Broadmoor Co-operative Apart¬ 
ments, Inc., for the use and occupancy of Apartment 105 
therein now occupied by the plaintiff Henry L. Kaufman 
and for the use and occupancy of Apartment 402 
3 therein now occupied by Theodore Spector; that de¬ 
fendant Edmund J. Flynn has entered into a contract 
with defendant Broadmoor Co-Operative Apartments, Inc., 
for the use and occupancy of Apartment 413, now occupied 
by plaintiff Allen V. de Ford; and that defendant Robert 
J. McBride has entered into a contract with defendant 
Broadmoor Co-operative Apartments, Inc., for the use and 
occupancy of Apartment 510, now occupied by plaintiff 
L. D. Gasser. 

4. All of the plaintiffs have been tenants of the Broad¬ 
moor for many years, seven of them since 1929, two since 
1930, one since 1931, one since 1933, one since 1934, one 
since 1935, one since 1937, three since 1938, three since 
1939, four since 1940, four since 1941, and one since 1942. 
Although most of the plaintiffs originally had leases with 
the defendants Bralove and Ernst, or with their predeces¬ 
sors in title, such leases have expired, and all of the plain¬ 
tiffs now are tenants by sufferance, and are currently pay¬ 
ing the maximum rents permitted by the District of Co¬ 
lumbia Emergency Rent Act, as amended, D. C. Code 1940 
(Supp.), Section 45-1601, et seq. Under Section 5(b) of 
said Act (D. C. Code 1940 (Supp.), Section 45-1605, as 
amended) neither the defendants Bralove and Ernst, nor 
any other landlord, can maintain any action or proceeding 
to recover possession of the apartments occupied by any 
of the plaintiffs so long as they continue to pay the rent 
to which such landlords are entitled, unless— 

“(1) The tenant is (a) violating an obligation of 
his tenancy (other than an obligation to pay rent 
higher than rent permitted under this Act or any 
regulation or order thereunder applicable to the hous¬ 
ing accommodations involved or an obligation to sur- 
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render possession of such accommodations) or (b) is 
committing a nuisance or using the housing accommo¬ 
dations for an immoral or illegal purpose or for other 
than living or dwelling purposes, or 
4 “(2) The landlord seeks in good faith to recover 

possession of the property for his immediate and 
personal use and occupancy as a dwelling, or 
“(3) The landlord has in good faith contracted in 
writing to sell the property for immediate and personal 
use and occupancy as a dwelling by the purchaser and 
that the contract of sale contains a representation by 
the purchaser that the property is being purchased by 
him for such immediate and personal use and occu¬ 
pancy, or 

“(4) The landlord seeks in good faith to recover 
possession for the immediate purpose of substantially 
altering, remodeling, or demolishing the property and 
replacing it with new construction, the plans for which 
altered, remodeled, or new construction having been 
filed with and approved by the Commissioners of the 
District of Columbia, or • * 

All of the plaintiffs have continued to pay the rent to which 
the landlords are entitled, they have violated no obligations 
of their tenancies, no plaintiff is committing a nuisance or 
using the housing accommodations for an immoral or ille¬ 
gal purpose or for other than living or dwelling purposes, 
as contemplated by sub-paragraph (1) above, and the land¬ 
lords do not seek to recover possession for demolition or 
new construction as contemplated by sub-paragraph (4) 
above. Whether or not sub-paragraphs (2) and (3) above 
are applicable to the facts as set forth in this complaint is 
to be determined in this suit. 

5. On Saturday, August 21,1948, the plaintiffs and other 
tenants of the Broadmoor Apartments found in their letter 
boxes a prospectus entitled “Own Your Own Apartment 
Home in the Broadmoor”, a copy of which is attached 
hereto marked “Exhibit 1.” This prospectus stated in 
part that the defendant Broadmoor Co-operative Apart¬ 
ments, Inc., had been granted an option by the present 
owners of the Broadmoor to purchase this property for the 
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purpose of selling the home units therein under a co-opera¬ 
tive ownership plan. Prices were given for typical 
5 apartments ranging from $8,500 to $20,000, in ad¬ 
dition to which the purchaser was to pay one per 
cent of the price for initial working capital and thereafter 
was to pay cost of operation and maintenance which was 
estimated at 30 cents a month for each $100 of purchase 
price, plus payment of his share of the first trust instal¬ 
ments at the rate of 38.75 cents a month for each $100 of 

l _ 

purchase price. The prospectus stated further: 

“All apartments are sold subject to existing ten¬ 
ancies. All leases have expired, however, and the con¬ 
tract of sale shall include a statement of the intent of 
the purchaser who desires possession for his own im¬ 
mediate and personal use and occupancy as a dwel¬ 
ling.” 

Thereafter on Monday, August 23, 1948, an office was set 
up in the Broadmoor by the defendant Broadmoor Co-op¬ 
erative Apartments, Inc., and the plaintiffs and other ten¬ 
ants making inquiry at that office were given copies of a 
co-operative apartment deposit agreement to which was 
attached a copy of an option purchase agreement dated 
August 19, 1948, between the defendants Bernard Bralove 
and Edward C. Ernst, the present owners, and the defend¬ 
ant Broadmoor Co-operative Apartments, Inc., copy of all 
of which is attached hereto marked “Exhibit 2”, and later 
were given a form of a “co-operative apartment perpetual 
use and equity contract”, copy of which is attached hereto 
marked “Exhibit 3.” The plaintiffs have also obtained 
what purports to be a copy of the certificate of incorpora¬ 
tion of the defendant Broadmoor Co-operative Apartments, 
Inc., copy of which is attached hereto marked “Exhibit 4”, 
but they have been unable to obtain copies of the by-laws 
of said corporation. 

6. Since August 23, 1948, great pressure has been put 
upon the plaintiffs and other tenants of the Broadmoor 
to enter into this deposit agreement and the perpetual 
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use and equity contract. The plan has been widely 

6 advertised. Tenants have been informed by agents 
of the defendant Broadmoor Co-operative Apart¬ 
ments, Inc., and by agents of the defendants Bralove and 
Ernst that many of the apartments have been sold and 
that they had better purchase apartments quickly or that 
they would be evicted by the purchasers thereof, and their 
apartments have been frequently visited by agents of said 
defendants accompanied by prospective purchasers. As 
illustrative of this pressure, the defendant Edmund J. 
Flynn, who is the President of the defendant Broadmoor 
Co-operative Apartments, Inc., its exclusive agent for the 
sale of apartments, and whose office has been “employed 
for the present to act as managing agent” for the co-opera¬ 
tive according to the prospectus, gave an interview which 
was reported in the Washington Daily News of August 
25, 1948, a copy of which is attached hereto marked “Ex¬ 
hibit 5”, and which states in part: 

“A prospectus tells customers that the building will 
be sold for $2,500,000. Mr. Flynn’s contract with the 
present owners says the sale price is $2,375,000, plus a 
commission of $125,000 for Mr. Flynn. Also, Mr. 
Flynn makes it clear in the prospectus that he will 
serve as manager for $400 monthly. 

“All Leases Dead 

“The prospectus also tells customers that all cur¬ 
rent leases have expired. As Mr. Flynn puts it: 

“ ‘No one has a lease here now. They are tenants 
by sufferance only.’ 

“When an apartment is purchased, the new owner 
may kick the present tenant out, or rent the apartment 
back to him. New owners also have the liberty of 
buying an apartment for future rental.” 

7. Plaintiffs allege on information and belief that de¬ 
fendants Henry K. Ullman, Edmund J. Flynn and Robert 
J. McBride have entered into deposit agreements and per¬ 
petual use and equity contracts with defendant 

7 Broadmoor Co-operative Apartments, Inc., in the 
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form shown in Exhibits 2 and 3 thereof, whereby 
they have agreed to purchase the right of perpetual use 
and enjoyment of the following apartments in the Broad¬ 
moor Apartments: by Ullman Nos. 105 and 402, by Flynn 
No. 413, and by McBride No. 510; and that in said per¬ 
petual use and equity contracts each of said defendants 
have represented to defendant Broadmoor Co-operative 
Apartments, Inc., that the apartment or apartments being 
purchased by him under the terms of said contract is or 
are for the immediate and personal use and occupancy of 
himself and his family. 

(A) The present rent being paid by plaintiff Henry 
L. Kaufman for Apartment 105 is $70 a month. On 
information and belief, plaintiffs allege that defend¬ 
ant Henry K. Ullman has contracted to pay an “equity 
cost” of $4,643.70 for said apartment (of the “as¬ 
signed capital cost” or purchase price of $11,500.00, 
the balance, $6,856.30, constitutes an allocated mort¬ 
gage indebtedness or “share of trust”), plus $115 for 
initial working capital of Broadmoor Co-operative 
Apartments, Inc., plus a monthly assessment of $79.06 
covering operation, maintenance, and instalment on 
mortgage allocation. 

(B) The present rent being paid by Theodore Spec- 
tor for Apartment 402 is $93 a month. On informa¬ 
tion and belief, plaintiffs allege that the defendant 
Henry K. Ullman has contracted to pay an “equity 
cost” of $5,249.40 for such apartment (of the “as¬ 
signed capital cost” or purchase price of $13,000, the 
balance, $7,750.60, constitutes an allocated mortgage 
indebtedness or “share of trust”), plus $130 for initial 

working capital of Broadmoor Co-operative Apart- 
8 1 ments, Inc., plus a monthly assessment of $89.38 

covering operation, maintenance, and instalment on 
mortgage allocation. 

(C) The present rent being paid by Allen V. de Ford 
for Apartment 413 is $140 a month. On information 
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and belief, plaintiffs allege that defendant Edmund 
J. Flynn has contracted to pay an “equity cost” of 
$9,085.50 for such apartment (of the $22,500 “assigned 
capital cost” or purchase price, the balance, $13,414.50, 
constitutes an allocated mortgage indebtedness or 
“share of trust”), plus $225 for initial working capi¬ 
tal, plus a monthly assessment of $154.69 covering op¬ 
eration, maintenance, and instalment on mortgage allo¬ 
cation. 

(D) The present rent being paid by plaintiff L. D. 
Gasser for Apartment 510 is $145 a month. On infor¬ 
mation and belief, plaintiffs allege that defendant 
Robert J. McBride has contracted to pay an “equity 
cost” of $8,076 for said apartment (of the $20,000 “as¬ 
signed capital cost” or purchase price, the balance, 
$11,924, constitutes an allocated mortgage indebted¬ 
ness or “share of trust”), plus $200 for initial work¬ 
ing capital, plus a monthly assessment of $137.50 cover¬ 
ing operation, maintenance and instalment on mort¬ 
gage allocation. 

Plaintiffs have no knowledge of the names of the other per¬ 
sons who have entered into perpetual use and equity con¬ 
tracts. Such knowledge is had by the defendant Broad¬ 
moor Co-operative Apartments, Inc., and should be revealed 
in response to the interrogatories which will be served on 
said defendant pursuant to Rule of Court, after 
9 which the plaintiffs expect to amend this complaint 
by making such persons additional parties defendant 
8. Plaintiffs have an actual controversy with defendants 
Bralove and Ernst, with defendant Broadmoor Co-opera¬ 
tive Apartments, Inc., with defendants Henry K. Ullman, 
Edmund J. Flynn, and Robert J. McBride, and with such 
other persons as have entered into similar deposit agree¬ 
ments and perpetual use and equity contracts as follows: 
Such defendants and such other persons contend that if 
the option to purchase the Broadmoor Apartments from 
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defendants Bralove and Ernst is exercised by defendant 
Broadmoor Co-operative Apartments, Inc., then the de¬ 
fendants Bralove and Ernst, or the defendant Broadmoor 
Co-operative Apartments, Inc., will be entitled to recover 
possession of their apartments from the plaintiffs, and that 
the defendant Henry K. Ullman will be entitled to recover 
possession of Apartment 105 from the plaintiff Henry L. 
Kaufman and to recover possession of Apartment 402 from 
plaintiff Theodore Spector; that the defendant Edmund J. 
Flynn will be entitled to recover possession of Apartment 
413 from plaintiff Allen V. de Ford; that the defendant 
Robert J. McBride will be entitled to recover possession 
of Apartment 510 from plaintiff L. D. Gasser, and that 
such other persons as have entered into deposit agreements 
and perpetual use and equity contracts relating to apart¬ 
ments occupied by other plaintiffs will in each case be en¬ 
titled to recover possession of the particular apartment 
from the particular plaintiff who is now a tenant thereof. 
To the contrary, the plaintiffs contend that none of the de¬ 
fendants is entitled to recover possession of any of the 
apartments (first) because the case does not fall within 
exceptions (2) and (3) contained in Section 5(b) of the 
District of Columbia Emergency Rent Act, in that 
10 the corporation itself cannot use and occupy the 
property personally as a dwelling, and its members, 
who have use and equity contracts, are not landlords and 
are not buying the property or any part thereof, and (sec¬ 
ond) because the transaction involves an illegal increase 
in rents in violation of said Act, and is against public 
policy and void, and no legal or equitable right against 
the plaintiffs can arise therefrom. 

Wherefore plaintiffs pray that the Court declare the 
rights of the parties, and declare that plaintiffs ’ right to 
continue in possession of their apartments under the Dis¬ 
trict of Columbia Emergency Rent Act cannot be affected 
by the sale of the property by defendants Bralove and 
Ernst to defendant Broadmoor Co-operative Apartments, 
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Inc., or by the perpetual use and equity contracts between 
defendants Henry K. Ullman, Edmund J. Flynn, Robert J. 
McBride, and other persons with defendant Broadmoor 
Co-operative Apartments, Inc., and that the Court grant 
such other and further relief as may be appropriate. 

Spencer Gordon 
Eleanor Sessoms 

By /s/ Spencer Gordon 
Attorneys for Plaintiffs 
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OWN YOUR OWN APARTMENT HOME 

i 

i 

in 

THE BROADMOOR 

on© or TTOsningTon s titmui Duucungs, or 
Connecticut Avenue and Porter Street, N. W. 

under 

i j 

THE FLYNN 100% CO-OPERATIVE PLAN 

' by 

EDMUND J. FLYNN 

(Co-operat i ve Plan Authority Since 1920—Responsible for 
Most of Washington's Co-opera ti ve A par t m e nt Developments) 

* ■ i 

WASHINGTON BUILDING WASHINGTON, D.C 

Republic 1218 or Republic 1749 


Broadmoor Office: Woodley 6900 


THE BROADMOOR will be « top addition to Washington's imposing list of co-operative 
apartment buildings. Structurally and architecturally it is one of the most important contribu¬ 
tions to the fine buildings of the city. 

. j 

The design of THE BROADMOOR makes it exceptionally well adaptable to conversion as a 
co-operative and in all other respect s its desirability for that purpose is unsurpassed. 

i 

THE BROADMOOR is located on the corner of Connecticut Avenue and Porter Street, 
Northwest, on one of the most fashionable of Washington’s thoroughfares and in one of the 
most desirable close-in residential areas. The building is set well back from the adjoining 
streets on a large plot of approximately five acres. The grounds have been very tastefully 
landscaped to provide a pleasingly harmonious setting for the architectural charm of the 
structure. Thus, every apartment unit, by clever planning, is comfortably removed from the 
mmediate noise of the handy thoroughfares and is provided with an eyepleasing foreground, 
a distant vista and with light and air unobstructed. In addition to the advantages that are 
provided by its own spacious grounds, THE BROADMOOR borders on Rode Creek Park, 
iharing fully in the quiet beauty and opportunities for relaxation and play that have made 
ovdy area so notable. 

Besides the utilities within the building, such as the garage with a capacity for 200 care, 
khe closeby neighborhood accommodations are of the highest quality and are complete in variety. 
[Several handy shopping centers provide excellent merchandising establishments serving every 
Eamily need. Nearby are churches, schools, banks and the Uptown Theater, one of Washing- 
ton’s most modern motion picture houses. 

Transportation facilities are unexcelled in any other section. Residents of THE BROAD- 
DOR have quick accessibility to all parts of the city. The principal places of private and of 
ksveramental business are reached without delay by public convey a nces or by car via various 
thoroughfares and pork drives. The “time distance” to the White House is about fifteen min- 
by 
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'Within THE BROADMOOR there are one hundred and ninety-four individual home unit 
A few units of one or two rooms and bath, are non-housekeeping, but by far the most are house 
keeping a partme n ts . These latter range in size from efficiency types with foyer, living roon 
porch, kitchen and bath to complete homes, some with three exposures and containing foym 
living room, porch, dining room, kitchen and two or three bedrooms and two baths. Most o 
the “so-called” porches are really enclosed and heated sun parlors; a few are open. ‘ 

THE BROADMOOR was refinanced last December (1947). A first trust loan of $1,500 
000.00 was obtained, bearing interest ~at4 per cent per annum and repayable in about twenty 
one years by quarter-annual instalments. The acquisition cost of the property to the co-opera 
tive corporation will be $2,500,000.00. This figure has been equitably apportioned to the horn 
units that are being sold. A schedule of prices is included in this prospectus. Each purchase 
will be required to pay to the corporation the full equity value of his apartment in cash. H 
win be assessed a prorata share of the cost of operation and maintenance of the property an 
of the interest and repayment charges of the first trust. 


The accompanying schedule will reveal how indudve to purchase are the prices of thes 
BROADMOOR home units. The monthly payments that the purchasers win be required t 
make under the aforementioned assessments, wfil amount to considerably less than rent fo 
comparable accommodations. The substantial cash payment required plus these other economi 
factors are highly important to the financial stability of a mutual home owning enterprise 
The cost of operation and maintenance of the property has been estimated for a year in advanc 
and each home unit will be assessed a prorata share of that cost payable in advance monthl 
ins talme nts. This assessment amounts to thirty cents a month for each $100.00 of purchas 
price. At time of settlement for purchase of a home unit the buyer will be required to pay hi 
prorata share of the assessment for the current month, plus one per cent of the purchase pric 
of his apartment to provide the corporation with capital with which to commence business. Fo 
example: The buyer of a home unit that costs $10,000.00 would be required to pay into th 
treasury of the corporation the sum of $30.00 for the current month's operating assessment plu 
a sum of $100.00 (1% of the price) for working capital. 

BROADMOOR CO-OPERATIVE APARTMENTS, INC., a Delaware corporation, has bee 
granted an option by the present owners of THE BROADMOOR to purchase this property fo 
the purpose of selling the home units and to operate the building under a 100% Co-operativ 
Ownership Plan. A copy of the option agreement, the charter and by-laws of the co-operativ 
corporation and the forms of agreement that the purchaser is required to enter into will be mad 
available for anyone to read who is interested in the purchase of one of these units. A copy o 
the option agreement is made a part of the Deposit Agreement with a subscriber. 

Each purchaser of an apartment in TEX BROADMOOR win be subject to th 

approval of the board of directors; all approved purchasers become Resident Members with fu 
voting powers and receiving a Perpetual Use and Equity Contract. In the future those wb 
acquire title to a Perpetual Use and Equity Contract without approval for residency by til 
board of directors become Equity Members with the right to vote limited to certain matter 
such as, disposal or mortgaging of the property, etc. 

Management of the prope r ty shall be under the direction of the board of directors of ti 
co-operative with the office of Edmund J. Flynn employed for the present to aet as managin 

agent at a fee of $400.00 a month. 

- ■ * • 

AH 'apartments are sold subject to existing tenancies. AH leases have expired, howeve 
and the contract of sale shall include a statement of the intent of the purchaser who desin 
possession for his own Immediate and personal use and occupancy as a dwelling. More tha 
fifty per cent of the units are occupied by transients. 


The co-oper a tive has enga g ed Edmund J. Flynn as its exclusive agent for the sale of ll 
home units at the prices and upon the terms shown in the following schedule: 1 



Price of Property—$2,500,000.00. 

First Trust, pieced 12/1/47, $1360,000 <& 4 % (62% of price), payable to principal and 
crest in quarter-annual instalments of $29,06230, which amounts to $0.3875 per $100.00 of 
ce per month. (After payment of 12/1/52, quarter-annual instalment will be reduced to 
1,15645, which amounts to $0.34875 per $100.00 of price per month.) After 12/1/48 pay- 
nt, loan balance will be $1,490,494.79, which is 59.62% of price. 

Operation Assessment estimated at 804 per month per $100.00 of price. j 


TYPICAL APARTMENTS 

(Apts, marked *, -vary from typical on some floors, as shown in succeeding schedule) 


L Description 

i 

Price 

Share 

of 

Trust 

12/1/48 

Equity 

12/1/48 

Monthly Payments 

! 

Oper. | 

& 

Trust Maint. Total ; 

1 £;k;dr;p;lr;br;b 

$13,000.00 

$ 7,750.60 

$ 6449.40 

$ 5048 

$ 39.00 

$ 8948 

l F;k-d;b;dress-r;lr 

8300.00 

5,067.70 

8,43230 

3244 

2530 

58.44 

! F;k;dr;p;lr;br;b 

18,000.00 

7,750.60 

5449.40 

5048 

39.00 

8948 

t F;lr;p;dr;k;br;b 

10300.00 

6,260.10 

4489.90 

40.69 

3130 

72.19 

l F;dr;k;lr;p;2br;2b 

20,000.00 

11,924.00 

8,076.00 

7730 

60.00 

13730 | 

► F;lr;p;dr;k;br;b 

11,500.00 

6,85640 

4,648.70 

4436 

3430 

79.06 i 

i F;k-d;lr;p;2 br;2 b 

17300.00 

10,433.50 

7,06630 

6741 

5230 

12041 ! 

r F;k;dr;lr;p;br;b 

14,000.00 

844640 

5,65330 

5435 

42.00 

9645 ! 

f F;k-d;lr;p;2 br;2 b 

17300.00 

10,48830 

7,06630 

6741 

5230 

120.31 | 

► F;lr;p;dr;k;br;b 

12,000.00 

7454.40 

4445.60 

4630 

36.00 

82.60 

I F;k;dr;lr;p;2br;2b 

20,000.00 

11,924.00 

8,076.00 

7730 

60.00 

13730 

F;lr;p;dr;k;br;b 

11,500:00 

645640 

4,643.70 

44.56 

■ 3430 

79.06 I 

\ H;lr;k-d;br;b 

10,000.00 

5,962.06 

4,038.00 

88.75 

30.00 

68.75 i 

F;lr;p;k;dr;2br;2 b 

20,000.00 

11,924.00 

8,076.00 

7730 

60.00 

13730 i 

' H;lr;k-d;br;b 

10,000.00 

5,962.00 

4,038.00 

38.75 

80.00 

68.75 i 

F;lr;p;dr;k;br;b 

11,500.00 

6,856.30 

4,643.70 

4436 

34.50 

79.06 

F;lr;p;dr;k;br;b 

11300.00 

645640 

4,643.70 

4436 

3430 

7936 

’ F;lr;p;dr;k;br;b 

12,000.00 

7454.40 

4445.60 

4630 

36.00 

82.50 ! 

H;lr;p;k-d;br;b 

11300.00 

6,85640 • 

4,643.70 

4436 

3430 

79.06 i 

H;lr;p;k-d;br;b 

10300.00 

646040 

443940 

40.69 

8130 

72.19 | 

) H;lr;p;k-d;br;b 

11,000.00 

635830 

4,44140 

42.63 

33.00 

75.63 

. F;lr;p;dr;k;2br;2 b 

20,000.00 

11424.00 

8,076.00 

7730 

60.00 

13730 

F;lr;p;dr;k;2 br;b 

f g \ 

17300.00 

10,43330 

746630 

6741 

% 

5230 

12041 

* i 


<\ ■' - / f.y 


*’ *« • 

LEGEND: 

. • i 

j 





K —kitchen 



*•’* ' •— 

• • ■ 

• 

K-d kitchen-dinette 

** • * 

; r . 


*•'. :• 

F— 

Foyer 

/ ! 


. ‘v.* ,• 



H—hall 

! 

V * e.£ * * 


r ;V.' ’ 


Lr. living room 



r r» •. 

- = T 

Dr. dfafag room 



: • *• v 


Br. bedroom 

i 





B — bath 

! 





P — porch 

i 



I 
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* VARIATIONS FROM TYPICAL APARTMENTS 


Monthly Paymez 


. *1 ' ! \ 


Share 

* 


Oper. 

. • ■ . • 

; • 

of 



& 

Apt. Description 

Price 

Trust 

Equity 

Trust 

Maint. 1 

109 F;br;b;k;extra size lr;dr;p $12,500.00 

$ 7,452.50 

$5,04730 

3 48.44 

3 3730 $ 

111 Lobby 

113 Changed to 114 

114 F;lr;p;k;dr;3br;2b 

24,500.00 

14,60630 

9393.10 

9434 

7330 1 

Orginal 116 is part of Lobby 





115 Br & b of orig. 114 is now 

' 





115 

3,500.00 

2,086.70 

1,41330 

13.56 

1030 

11? F;br;b;k;extrasizelr;dr;p 

12,500.00 

7,45230 

5,04730 

48.44 

3730 

200 F;k;b;p;lr 

9,500.00 

5,66330 

3336.10 

3631 

2830 

200A Br;b 

4,000.00 

2,384.80 

1,61530 

1530 

12.00 

216 F;k;b;lr;p 

8,000.00 

4,769.60 

3330.40 

31.00 

24.00 

216A Br;b 

4,000.00 

2,38430 

1,61530 

15.50 

12.00 

300 F;k;b;p;lr 

9,500.00 

5,66330 

8386.10 

3631 

2830 

S00A Br;b 

4,000.00 

2,384.80 

1,61530 

1530 

12.00 

312 Lr;pantry;br;b 

7,500.00 

4,47130 

3,02830 

29.06 

2230 

313 F;lr;p;k;dr;2br;b 

22^00.00 

13,41430 

9,08530 

87.19 

6730 1 

316 F;k;b;lr;p 

8,000.00 

4,769.60 

3380.40 

31.00 

24.00 

316A Br;b 

4,000.00 

238430 

1,61530 

1530 

12.00 

405 F;b;dress-r;lr;p 

8,000.00 

4,769.60 

3380.40 

31.00 

24.00 

405A Br;b 

4,000.00 

238430 

1,61530 

15.50 

1230 

412 Lr;pantry;br;b 

7,500.00 

4,47130 

3,02830 

29.06 

2230 

413 F;lr;p;k;dr;2br;b 

22300.00 

13,414J>0 

938530 

87.19 

6730 1 

416 F;k;b;]r;p 

8,000.00 

4,769.60 

3330.40 

3130 

24.00 

416A Br;b 

4,000.00 

238430 

1,61530 

1530 

12.00 

517 F;b;dress-r^r;p 

8300.00 

5,067.70 

8,43230 

3234 

2530 

517A Br ;b 

4,000.00 

238430 

1,61530 

1530 

1230 

600) 

601) * F;k;dr;Ir;p;3 br;2 b 

24300.00 

14,60630 

939330 

9434 

7330 1 

700 Br;b 

4,000.00 

238430 

1,61530 

1530 

1230 

700A Br;b;p 

5,000.00 

2,981.00 

2,019.00 

1938 

15.00 

700B Br;b 

4,000.00 

238430 

1,61530 

1530 

1230 

701 F;Ir;br;b 

8,0004)0 

4,769.60 

3380.40 

81.00 

2430 

705 F;k;b;Ir;p 

8,000.00 

4,769.60 

3380.40 

3130 

2430 

705A Br;b 

4,000.00 

238430 

1,61630 

1530 

1230 

805 F;b;dre»-r;lr;p 

8,000.00 

4,769.60 

3380.40 

31.00 

2430 

805A Br;b 

4,000.00 

238430 

1,61530 

1530 

1230 

815 F;k;b*tr;p 

8,0004)0 

4,769.60 

338030 

81.00 

2430 

815 A Br ;b 

4,000.00 

2^8430 

1,61530 

1530 

1230 

817 F;b;dress-r;lr;p 

8300.00 

5,067.70 

333230 

3234 

2530 

817A Br ;b 

4„000.00 

238430 

1,61530 

1530 

1230 
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EDMUND J. FLYNN 

AUTHORITY OH CO-OPKNATIVK M.AN 
WASHINGTON BUILOINO 

WASHINGTON, O.O. , 

• | • 

(Eo-upmtttur Apartment 

0?|i00it Agreement 


MADE this_.day of...., 1948, between the BROADMOOR CO-OPERA¬ 
TIVE APARTMENTS, INC., the party of the first part (hereinafter called the “Co-operative”), and_ 


__ the party of the second part (herein¬ 
after called the “Member”). 

WHEREAS, the Co-operative has obtained an optional right to purchase the Broadmoor Apartments, 
8601 Connecticut Avenue, N. W., Washington, D. C., (a copy of the agreement by which said optional 
right has been obtained being attached hereto and made a part hereof) under the terms of which approxi¬ 
mately sixty per cent of the total acquisition cost must be obtained from the sale of individual apart¬ 
ments by November 16,1948, and 

WHEREAS, the Member has entered into a purchase contract with the Co-operative for apartment 

* 

___in said Broadmoor Apartments providing for the payment of $..in 

cash to cover the equity cost thereof, a duplicate original of said contract being attached hereto as a 
part hereof, and 

WHEREAS, to enable the Co-operative to exercise its option and thereafter to consummate the 
purchase transaction, it is necessary that part of the equity cost payable by the Member for his apart¬ 
ment be deposited at thi time with the Co-operative and that the balance be paid in advance of the set¬ 
tlement of the purchase of said Broadmoor property, and 

WHEREAS, the Member is willing to deposit part of the equity at this time and the balance on due 
call therefor. 

NOW, THEREFORE,-It is mutually agreed as follows: 

1. That the Member agrees to forthwith pay to the Co-operative the sum of $.. 

(which is ten per cent of the assigned capital cost of the purchased apartment) as a deposit or part pay- 

i 

ment of the equity cost sum of $..required under his attached purchase contract for 

apartment_in the Broadmoor Apartments and further agrees to pay the balance of 

$_, plus the current operating and advance working capital assessment of $. 

_, in cash within ten days of the written call of the Co-operative. 

2. That the Co-operative agrees to deposit the monies paid to it under the preceding paragraph in a 
special deposit account with the Riggs National Bank of Washington, D. C., and hold the same in trust 
for the sole purpose of applying said funds to the acquisition cost of the Broadmoor Apartments; the 
balance remaining, if any, to be paid to the general funds of the Co-operative. 

8. In the event the option to purchase is not exercised by its expiration date (or any extension 
thereof if secured from the owners), the entire sum so deposited by the Member shall promptly be re¬ 
funded to him, without deduction of any sum, and the attached contract shall be deemed of no further 
force or effect. 

4. In the event the option is exercised but the purchase of the Broadmoor Apartments is not con¬ 
summated by February 16,1949, the Co-operative agrees to promptly refund all monies paid by the Mem¬ 
ber under Paragraph (1) hereof, without deduction of any sum and the attached contract shall be deemed 
of no further force or effect. 

6. Should the Member fail to pay the balance of the equity cost when called upon to do so as above 
provided, the Co-operative may, at its election, refund all monies paid by the Member and declare the 
attached contract rescinded or, in the alternative, resell the apartment covered by the attached contract 
at the prevailing market price therefor and at the risk and cost of the Member. 

IN WITNESS WHEREOF, the parties hereto have signed these presents on the day and year first 
hereinbefore written. 

BROADMOOR CO-OPERATIVE APARTMENTS, INC. 

By.-. 

President 


Member’s Address: 


References: 

2 Business:_ 


2 Social: 




















I 


Agrwmfnt 


MADE this Nineteenth day of August, 1948, by and between BERNARD BRALOVE and EDWARD 
C. ERNST, parties of the first part (hereinafter called the “Owners”), and BROADMOOR 
CO-OPERATIVE APARTMENTS, INC., a Delaware corporation, party of the second part, (hereinafter 
called the “Co-operative”), and EDITH BRALOVE, wife of BERNARD BRALOVE, party of the third 
part. 

WHEREAS, the party of the second part has been incorporated under the laws of the State of Dela¬ 
ware for the general purpose of acquiring and maintaining a single housing project on a non-profit 
basis for the housing of its members, and is desirous of purchasing from the parties of the first part the 
Broadmoor Apartments, 8601 Connecticut Avenue, N. W., Washington, D. C., to accomplish the pur¬ 
pose of its organization, and 

WHEREAS, the Owrners are willing to extend to the Co-operative an optional right to purchase said 
Broadmoor Apartments upon the terms and conditions herein contained. 

WITNESSETH, That the parties hereto mutually agree: 

1. That the Owners hereby extend to the Co-operative the optional right to purchase the Broadmoor 
Apartments (hereinafter described in detail) at the purchase price of $2,375,000.00. Said optional 
right of purchase, if availed of, shall be exercised upon the following terms and conditions, viz: 

a. Notice of election to exercise the option shall be in writing and delivered to the Owners, or 
either of them, not later than 12:00 o’clock noon, November 15, 1948, or this option shall be deemed 
terminated and of no further force or effect. Said notice shall be accompanied by the affidavit of an offi¬ 
cer of the Co-operative setting forth that as of the time of exercise of the option to purchase (1) all 
apartments theretofore sold by the Co-operative (conditioned only on the acquisition of the property) 
were sold at the selling prices set forth in exhibit A hereto attached, and that the total of said sales ex¬ 
ceeds $1,800,000.00; (2) a detailed list of said sales giving the names and addresses of the purchasers, the 
apartments sold, the sale prices and terms of payment; (3) the amount of deposits received from pur¬ 
chasers, where and by whom held, and that the total deposits then on hand is not less than $180,000.00, 
no part of which represents a prepayment of mortgage allocation or more than 10 per cent of each indi¬ 
vidual apartment sale. The notice of election to exercise shall be of no force or effect unless the re¬ 
quired contents of said affidavit shall be in fact true and correct, the accuracy thereof being subject to 
verification by the Owners or their representative. 

b. The said purchase price of $2,375,000.00 shall be payable as follows: By the Co-operative 
assuming at the time of settlement the then principal balance of the existing first deed of trust against 
the property of the original amount of $1,550,000.00, and paying to the Owners in cash and by debenture 
notes the difference between said deed of trust principal balance and the purchase price, provided, how¬ 
ever, (1) that the amount to be paid in cash shall not be less than $650,000.00, no part of which repre¬ 
senting prepayment of mortgage allocation, (2) that said cash payable shall equal the total equity cost 
of all apartments sold prior to the time of settlement less a selling commission of not more than 5 per 
cent of the total sales, (3) that all sales were made at the selling prices set forth in Exhibit A hereto 
attached, and (4) the debenture notes and debenture agreement duly conform to the requirements here¬ 
inafter stated. 

c. The property is to be sold with title good of record and in fact, free of encumbrances except for 
the deed of trust referred to in (b) above, and restrictions and covenants of record, otherwise the 
sale may be declared off at the option of the Co-operative, unless the defects are of such character that 
they may readily be remedied by legal action, but the Owners are hereby expressly relieved from all 
liability for damages by reason of any defect in the title. In case legal steps are necessary to perfect the 
title, such action must be taken promptly by and at the Owners’ expense, whereupon, the time herein 
specified for full settlement by the Co-operative will thereby be extended for the period necessary for 
such action. 

d. Within thirty (80) days from the date of delivery to the Owners of the notice of exercise of the 
option to purchase, or as soon thereafter as report on the title can be secured, if promptly ordered by the 
Co-operative, the parties are required and agree to make full settlement of the sale. 

e. Settlement is to be made at the title company searching the title and deposit with said title 
company of the cash and debenture notes required in Section (b) above, and the deed of conveyance 
(which shall be the usual special warranty deed) shall be deemed and construed as good and sufficient 
tenders of performance. 

f. Interest on the deed of trust, rents, insurance, utility charges and real estate taxes and assess¬ 
ments are to be adjusted to the date of settlement. Examination of title, tax certificate, conveyancing, 
notary fees, stamp taxes, and all recording charges, are to be at the cost of the Co-operative. 

g. The Owners assume the risk of loss or damage to the property by fire or other casualty until the 
deed of conveyance is recorded. In the event of substantial loss or damage occurring prior to convey¬ 
ance, the sale may be declared off by either party without liability to the other party. 

h. Subject to outstanding leases, expired or unexpired, possession of the Broadmoor Apartments 
shall be delivered to the Co-operative at the time of settlement. All of the said leases shall be duly as¬ 
signed to the Co-operative at the time of settlement, and the performance thereof assumed by it. 

i. If the Co-operative elects to exercise the purchase option and shall thereafter fail to make full 
settlement, the Owners may declare the sale off, or avail themselves of any legal or equitable rights 
and remedies which they may have arising out of said breach. 

i. The debenture agreement and notes secured thereunder shall be in such form and contain such 
provisions as are satisfactory to the Owners and their designated counsel. The agreement shall provide, 
among other things; (1) the principal amount of debenture notes shall equal the balance of the purchase 
price remaining after credit for mortgage assumption and cash payable as provided in Section (b) 
above; (2) interest at the rate of 3 per cent per annum; (3) maturity on or before five years after date 
of issue; (4) that the net proceeds from the sale of all apartments unsold at the time of settlement of 
this sale, as well as the net rents therefrom collected until sold, shall be paid to the Owners for applica¬ 
tion first to interest and then to principal of the debenture notes; (5) that said unsold apartments 
(unless otherwise agreed to by the Owners) shall be sold only at the selling prices established and con¬ 
tained in Exhibit A hereto attached and upon terms calling for cash equal to the stated equity cost of 



said apartments and with no deductions therefrom excepting a selling commission of not more than 5 
per cent of the sale price; (6) that at the election of the Owners, and at any time or from time to time, 
the Co-operative will grant to the Owners perpetual use and equity contracts respecting any or all of the 
then unsold apartments as additional security for the unpaid debenture notes or, if they so elect, as 
payment thereon at the equity cost of said apartments as stated in Exhibit A, less 5 per cent of the stated 
selling prices thereof; (7) in the event the Owners elect to take as additional security individual per¬ 
petual use and equity contracts respecting unsold apartments, the Owners shall be fully empowered to 
rent such apartments to persons of their own selection and at rentals to be established by them free from 
the control of the Co-operative as to either tenants or rentals which right shall continue until the pledged 
apartments have been sold and the proceeds of sale applied to the debenture notes, it being understood 
that during the period that said perpetual use and equity contracts are held as security by the Owners, 
there shall be paid to the Co-operative from the rental realized from each apartment rented by the Own¬ 
ers the current monthly assessment applicable to said apartment so rented, the balance of rental from 
said apartment to be credited to the debenture notes if rented unfurnished, and if rented furnished, one- 
third of the total paid by the tenant shall be deemed rental for the furniture and the balance shall be 
regarded and applied as unfurnished rental; (8) that until maturity of the debenture agreement, prin¬ 
cipal payments on the debenture notes shall be made solely from the proceeds of sale or rental of 
unsold apartments unless the Co-operative shall elect to prepay said notes from other resources; (9) 
the terms and provisions of the debenture agreement and the obligations of the Co-operative thereunder 
shall at no time be impaired by any by-law, resolution, contract or other corporate action of the Co¬ 
operative. Said debenture agreement and the notes secured thereby shall be duly executed and 
delivered to the Owners at the time provided herein for settlement of sale. 

2. Until the expiration date heretofore fixed for the notification of exercise of the purchase option, 
and thereafter to the date of settlement if the option is duly exercised, the Co-operative agrees: 

a. That the solicitation of purchasers for apartments in the Broadmoor Apartments and the sale 
thereof shall be made by the Co-operative exclusively through its appointed agency of Edmund J. Flynn, 
Real Estate Broker. 

b. That the Owners shall have the right to order the discontinuance of the use of any selling litera¬ 
ture or sales practices which, in their sole judgment, may be deemed detrimental to the good will of the 
Broadmoor Apartments, and in the event such right is exercised, the Co-operative, its officers, agents 
and broker agree to comply promptly with the order of discontinuance. 

c. That all monies collected from apartment purchasers shall be properly segregated and held in 
trust for the purpose of consummating this sale, or failing therein, for refund, without deduction of any 
amount, to the purchasers. 

d. That in all of its transactions, including those of its agents, officers and broker, the Co-opera¬ 
tive will at no time hold itself out as representing in any way the Owners, or attempt to assume, create 
or incur any liability or indebtedness in their names or on their account; it being expressly understood 
and agreed that the relation between the parties is solely that of optioner and optionee respecting the 
property made subject to this option agreement, and, to provide full notice thereof, it is agreed that the 
Co-operative will deliver a copy of this agreement to each apartment purchaser. 

In the event the Co-operative or any of its officers, agents or broker shall violate or breach any of 
the covenants contained in said Sections (a), (b), (c) or (d) of this Paragraph (2), the Owners may 
declare this option agreement of no force or effect. The waiver of any breach of covenant shall not 
be considered a waiver of the covenant or of any subsequent breach thereof. . 

8. The property hereinbefore generally described as the “Broadmoor Apartments” is specifically: 
That certain parcel of land situated and lying in the District of Columbia being part of the 
tract of land called “Addition to the Rock of Dumbarton”, described as follows:— Beginning 
for the same at the intersection of the Easterly line of Connecticut Avenue with the Northerly 
line of Quebec Street, as dedicated and shown on plat recorded in the Office of the Surveyor for 
the District of Columbia in Liber 89 at folio 161 and running thence North 24° 26' West, 400 
feet along said line of said Avenue; thence North 65° 34' East, 420.35 feet; thence South 69° 

26' East, 268.49 feet; thence South 16° 1' 10" West, 319.26 feet to the said Northerly line of said 
Quebec Street; thence along said line of Quebec Street, Southwesterly on the arc of a circle 
whose radius is 360 feet, a distance of 154.80 feet to a point of tangent; and thence still with 
said line of Quebec Street, South 65° 34' West, 252.99 feet to the place of beginning:— Subject 
to the building restriction line shown on said plat recorded in said Surveyor's Office in Liber 
89 at folio 161; together with the building improvements thereon, casements, rights of way and 
appurtenances thereunto belonging. In addition thereto, and constituting the balance of the 
property generally described as the “Broadmoor Apartments”, are the specific items of furni¬ 
ture, fixtures and equipment scheduled in Exhibit B hereto attached as a part hereof, 
f 1 4. Following the settlement of sale, the Owners shall remove, with reasonable dispatch, all furni¬ 

ture, furnishings and equipment owned by them and located in the Broadmoor Apartments, excepting 
only the personalty described in Exhibit B as being part of the property sold. The removal operation 
shall be conducted in an orderly manner and with the assistance of the employees of the Co-operative and 
use of its elevators, loading platforms and other required facilities. It is agreed that the furniture, 
furnishings and equipment belonging to the Owners and located in any tenant-occupied apartment at 
the date of settlement shall be permitted to remain in use until such apartment shall become vacant by 
eviction of the tenant in possession or otherwise, at which time the Owners shall remove said person¬ 
alty. It is further agreed that during the period of use, the Co-operative will pay or cause to be paid 
to the Owners 25 per cent of the total occupancy rental charged the tenants using said furniture as 
compensation to the Owners for the use of said furniture, the amount thereof to be paid the Owners on 
or before the tenth (10th) day of each month as furniture rental for the prior month’s use. 

5. The Co-operative hereby warrants that its corporate organization has been completed under the 
laws of Die State of Delaware, and that it has adopted a form of by-laws, form of perpetual use and 
equity contract, and form of deposit agreement to agree substantially with those now on file with the 
Securities Exchange Commission, The Co-operative agrees that, to and including the date fixed for 
settlement of sale, it will make no changes in or to said certificate of incorporation, by-laws, or use and 
deposit agreements without the written consent of the Owners first obtained, and that the following 
settlement of sale any changes shall be subject to the restrictions of the debenture agreement. The Co¬ 
operative further agrees that it will not change, modify, cancel or rescind its brokerage contract with 





to 


Edmund J. Flynn of even date herewith so long as any part of the purchase price of the Broadmoor Apart¬ 
ments remains unpaid unless prior written consent is secured from the Owners. 

6. It is mutually understood and agreed that this contract shall not be assigned or transferred, in 
whole or in part, by the Cooperative. 

7. The party* of the third part agrees that, in the event the Co-operative shall consummate the pur¬ 
chase of-the Broadmoor Apartments, she will join in the deed of conveyance in release of such dower 
rights as she may have in said property and without further consideration therefor. 

IN WITNESS WHEREOF, on the day and year first hereinbefore written, the Owners and the 
party of the third part, have hereunto set their hands and seals and BROADMOOR CO-OPERATIVE 
APAR T MENTS, INC., has caused these presents to be signed in its corporation name by its President and 
its corporate seal to be hereunto affixed, attested by its Secretary. 

Attest: BROADMOOR CO-OPERATIVE APARTMENTS, INC. 

Etound C._Flynn. By Edmund J. Flynn 

Secretary ..President” 


Witness: 

__(SEAL) 

Bernard Bralove 

_ __(SEAL) 

Edward C. Ernst 


Edith Bralove 


(SEAL) 
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This contract made the---day of. 


., 1948, between the 


BROADMOOR CO-OPERATIVE APARTMENTS, INC., a Delaware Corporation (hereinafter called the "Co¬ 
operative”) and__------ 


.—, a resident member of such Co-operative (hereinafter 


called the "Member”). 
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RIGHTS 
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TRANSFER 

RIGHTS 


WITNESSETH THAT, the Co-operative and the Member do mutually agree as follows: 

1. Subject to all of the terms and conditions herein contained the Co-operative hereby agrees to sell to the 
Member, and the' Member hereby agrees to purchase, the right of perpetual use and enjoyment of apartment 

Number...on the___— floor, (hereinafter referred to as the "purchased apartment”) In the 

Broadmoor Apartments, 3601 Connecticut Avenue, N. W., Washington, D. C. Said apartment contains- 


and is further identified by the red ink outline on the floor plan attached hereto as Exhibit A. 

2. For the purpose of determining the basis for proration of operating expenses, distribution to members 
in the event of tne sale of the entire corporate properly, or upon dissolution of the Co-operative, an assigned 

capital cost has been fixed by the Co-operative for the purchased apartment at $-, of which 

the allocated mortgage indebtedness is currently in the sum of 8., leaving a present balance of 

equity cost of 8..-.-..—. 


3. The sale price of tho purchased apartment is mutually agreed at 8 
follows: 

Equity Cost .... 8 .-.. 

Mortgage Allocation 

__ _Total Purchase Price . . 8 —...- 


., payable as 


4. The Member agrees to pay in cash the full equity cost of 8 .-. within ten days of the 

settlement date as fixed by the Co-operative in a written notification to be sent by registered mail to the Member 
at the address furnished on this contract, which settlement date shall in no event be later than February 16, 
1949. Settlement shall be at such place in the District of Columbia ns shall be stated in said notification. Pay¬ 
ment of the equity cost shall be acknowledged by appropriate endorsement on the original of this contract, and 
receipt thereof shall be considered delivery by the Co-operative to the Member of the right of perpetual use and 
enjoyment of the purchased apartment. At the time of settlement the Member shall also pay the current month's 
operating assessment adjusted in amount to the first day of the succeeding month and the sum of 

8 . (one per cent of the total purchase price) which is a prorata assessment for initial working 

capital for the Co-operative. 

6. The Board of Directors of the Co-operative shall, from time to time, fix and determine the sum or sums 
necessary and adequate for the continued ownership and operation of the Broadmoor Apartments. They shall 
determine the amounts required for capital items, such as principal and interest payments on any mortgage and/or 
debenture indebtedness, and for operating items, such as taxes, insurance, repairs, betterments and operating 
expenses. The total monthly requirements, though separately determined as to capital and operating items, shall 
be assessed as a single sum against all subsisting and outstanding use contracts and prorated thereto based on 
the assigned capital cost of said contracts. Said assessments shall be payable monthly as ordered by the Board 
of Directors. Special assessments, should such be required, shall be levied and paid in the same manner as 
hereinbefore provided for regular monthly assessments. Unsold apartments shall be assessed for accounting and 
rent application purposes in like manner as sold apartments. The Member agrees to promptly pay when due the 
monthly and/or special assessments assessed against his purchased apartment. 

6. The Member, so long as he shall comply with the terms and conditions hereof, shall peacefully enjoy the 
exclusive use of the purchased apartment and, in common with others similarly entitled, shall have the use and 
enjoyment bf all community property of the Co-operative. In the interest of the common welfare of all members 
of the Co-operative, the Member expressly agrees as follows: 

(a) That the purchased apartment shall be used only as a private residence for the use of the Member, his 
family, guests and servants. 

(b) That he will keep the purchased apartment in good order and repair at his own cost and expense and 
will make no structural changes, fixture or equipment substitutions without prior approval of the Co-operative. 

(c) That he will not use the purchased apartment or permit the same to be used for any disorderly or unlaw¬ 
ful purpose, and that he and all other occupants of the apartment will at all times conduct themselves in a quiet 
and orderly manner to preserve the highest standards requisite to the operation of a first class apartment house. 

(d) That he will not lease or permit the sub-leasing of the purchased apartment, or transfer the use or pos¬ 
session thereof without the written consent of the Co-operative, and any approved leasing shall be on standard 
contract form prepared and furnished by the Co-operative. 

7. In the event of the sale or transfer by the Member of the purchased apartment, whether voluntary or 
involuntary, (excepting, however, transfers by way of pledge only or in trust with occupancy rights retained by 
the Member) and upon due notice to the Co-operative of said Bale or transfer, all occupancy rights of the Member, 
and those in possession by virtue of his prior ownership shall thereupon cease and terminate and the vendee or 
transferee shall be deemed the owner of said apartment but without right ot occupancy unless the same be duly 
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approved by the Co-operative. Until such approval has been obtained, the vendee or transferee shall be deemed 
an equity member of the Co-operative, and so long as he shall pay the monthly and/or special assessments 
required under this use contract and comply with its other provisions, his ownership of the said apartment shall 
continue as fully effective. Subject to the same limitations imposed on resident members, the right of leasing and 
sub-leasing said apartment shall be permitted equity members. The right of occupancy shall not be denied any 
transferee or vendee who, at the time of such transfer or sale (or the death of a Resident Member, if the transfer 
results from his death), Is or was the Resident Member's lawful spouse or related to him by blood within the 
second degree. 

8. The Co-operative agrees that, to the limit of its resources, it will (1) provide a high standard of man¬ 
agement, (2) pay all taxes and assessments levied against the property of the Co-operative, (3) adequately insure 
all of the property of the Co-operative against Are, storm, tornado and public liability, (4) set up reasonable operat¬ 
ing and maintenance reserves, (6) maintain the property of the Co-operative in good repair, except interior paint¬ 
ing and decorating of members’ apartments and (7) generally, to do and perform all other acts reasonably 
required to insure the sound operation of the Co-operative and to protect the investment of its members. 

. 8. The Co-operative agrees that it will not sell, lease, exchange or mortgage its property as an entirety, 
without the approval, by vote or written consent, of three-fourths of all of its members obtained in accordance with 
the requirements of its Certificate of Incorporation and By-Laws. 

10. ' In the event of sale of the Broadmoor Apartments, whether occasioned by voluntary or involuntary dis¬ 
position thereof, or as a part of the dissolution or winding up of the affairs of the Co-operative, all members hav¬ 
ing valid use contracts then outstanding shall be entitled to share in the net proceeds of sale and in any other 
property or assets authorized to be distributed. Each of such members shall be entitled to receive as his share of the 
distributable assets, the same proportion thereof as the assigned capital cost of his use contract bears to the 
total assigned capital cost of all then outstanding and valid use contracts, less any sums which the Member may 
owe the Co-operative, including any arrearage of monthly or special assessments or any unpaid balance of prin¬ 
cipal or interest of his equity cost. Unless otherwise ordered by the members, the Directors then in office shall 
serve as trustees for the Co-operative and the members in the division of all distributable assets. 

11. In the event of default by the Member, resident or equity, in the payment of any sums, charges dr 
assessments required to be paid under this use contract, or In the event of violation by him of any of the pro¬ 
visions of this uso contract or of certificate of incorporation or the by-laws of the Co-operative, as now or here¬ 
after constituted, the Co-operative may by direction of its Board of Directors terminate the uso contract or the 
occupancy rights thereunder, as the case may be, on twenty days’ written notice to the Member. Unless default 
is cured witnin the twenty-day notice period aforesaid, the Co-operative shall declare the then existing occu¬ 
pancy rights terminated, or as the case may be, the use contract as terminated for non-payment of any sums due 
and offer for sale a substitute use contract for the purchased apartment and at an amount determined by the 
Board of Directors to be its fair market value. On disposal of the substitute use contract, the Co-operative shall 
pay to the Member the amount of the disposal price less the then unpaid balance of the assigned capital cost, any 
unpaid assessments or charges accrued to the date of disposition, the expenses of sale (which shall include a reason¬ 
able brokerage commission) and the estimated cost for placing the apartment covered by the contract in suit¬ 
able condition for a new occupant. The offering of a substitute use contract shall be limited to persons qualified 
for resident membership. 

12. In the event of termination of this use contract or loss of occupancy rights hereunder, the Member In 
possession, or any other person or persons in possession by or through the right of the Member, shall promptly 

3 uit and surrender the purchased apartment to the Co-operative in good repair, ordinary wear and tear and 
amage by fire or other casualty excepted. The Member, for himself and any successor in interest, by operation 
of law or otherwise, shall be deemed to have waived any and all notice ana demand for possession if such be 
required by the laws of the District of Columbia. 


18. It is mutually agreed that this contract is subject to, and the Member hereby agrees to consult and abide 
by. the provisions of the certificate of incorporation, the by-laws (now existing or hereafter adopted), and the 
rules and regulations (now existing or hereafter established) of the Co-operative, which said certificate of incor¬ 
poration, by-laws, rules and regulations are hereby expressly referred to and made (and as adopted or estab¬ 
lished are to be made) a part hereof. The Member agrees to consult, abide by and obey &11 such rules and regula¬ 
tions so established, and shall require that the same be faithfully observed by his family, guests, employees and 
tenants.' • ..___ _■__. . — - • -- - f - 

14. (a) That the waiver of a breach of any covenant, condition or agreement herein contained shall not 
be construed as a waiver of the covenant, condition or agreement itself, nor of any subsequent breach thereof, nor 
affect the validity of this contract 

(b) That any notice by the Co-operative to the Member shall be deemed to have been duly given, and any 
demand by the Co-operativh upon the Member shall be deemed to have been duly made if the same is delivered to 
the Member at the purchased apartment or to the Member's last known address. Any notice by the Member to 
the Co-operative shall be deemed to have been duly given if delivered to an officer of the Co-operative. 

(c) That in the construction of this contract words relating to the number and gender of the parties shall 
be read according to the real number and gender of said parties. 

(d) That if any clause or covenant herein contained shall be adjudged invalid, the same shall not affect the 
validity of the other clauses, or covenants of this contract, or of the contract itself, or constitute any cause of 
aetion in favor of either party as against the othor. Any rights and remedies herein given the Co-operative shall 
be in addition to any and all other rights and remedies provided by law; and the Co-operative shall specifically 
have the right to prevent or enjoin any breach or threatened breach by the Member of any of the covenants and 
provisions herein contained. All remedies herein provided for shall be cumulative. 

(e) That this contract shall be binding upon and inure to the benefit of, respectively, the Co-operative and 
Its successors and assigns, and the Member, his legal representatives and assigns, subject to the conditions and 
limitations hereinbefore specified. 

15. The Member hereby represents to the Co-operative that the apartment being purchased by him under 
the terms of this contract is for the immediate and personal use and occupancy of the Member and his family. 
The described apartment is presently occupied under an expired lease and Is, thorefore, sold subject to an existing 
tenancy by sufferance. 

16. The Co-operative shall maintain a suitable register for the recording of pledged use contracts. Any 
pledgee of a use contract may, but is not obliged to, notify the Co-operative of the pledge and the terms thereof, 
furnishing the secretary of the Co-operative with such information as may be required by the Board of Direc¬ 
tors. In the event notice of default is given any member under the applicable provisions of the by-laws, a copy 
of said qotice shall likewise be mailed to the registered pledgee. In addition, in the event of the sale by tne 
Co-operative of its assets, and prior to the distribution of the proceeds thereof to the members, suitable notice 
shall be given all registered pledgees. No other obligation is accepted or assumed by the Co-operative with respect 
to ouch registration of pledged use contracts. 

IN WITNESS WHEREOF, on the day and year first hereinbefore written, BROADMOOR CO-OPERATIVE 
APARTMENTS, INC., has caused these presents to be signed in its corporation name by its President and its 
corporate seal to be hereunto affixed, attested by its Secretary and the Member has hereunto set his hand and seal. 


Attest: 


.< (.• 


BROADMOOR CO-OPERATIVE APARTMENTS, INC. 


Secretary 


By- 


Witness: 


,s A 


President 


frj 


....(SEAL) 

....(SEAL) 


Member's Address: 


. • ■ 
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21 Filed Sep 22 1948 

Exhibit 4. 

CERTIFICATE OF INCORPORATION 

OF 

BROADMOOR CO-OPERATIVE APARTMENTS, INC. 


Fibst: The name of the corporation is 

Broadmoor Co-operative Apartments, Inc. 

Second: Its principal office in the State of Delaware is 
located at No. 100 West Tenth Street, in the City of Wil¬ 
mington, County of New Castle. The name and address of 
its resident agent is The Corporation Trust Company, 
No. 100 West Tenth Street, Wilmington, Delaware. 

Third: The nature of the business, or objects or pur¬ 
poses to be transacted, promoted or carried on are: 

a. To purchase, or otherwise acquire, operate and man¬ 
age a single housing project on a nonprofit basis and in 
the interest and for the housing of its members and other 
lawful occupants. 

b. In connection with such project, the corporation shall 
either itself or by or through a subsidiary corporation, or 
by contract, lease or otherwise, provide such community 
facilities, services and benefits as may be necessary or con¬ 
venient for the welfare of its members and the usefulness 
of the project. 

c. In furtherance of the foregoing purposes, the corpo¬ 
ration shall have power to purchase, lease, or otherwise 
acquire land, both improved and unimproved, and to con¬ 
struct or locate an apartment building and facilities thereon, 
to manage such property, and to do any and all other 
things necessary or convenient for the fulfillment of the 

purposes of this corporation. 

22 d. To enter into, make and perform contracts of 
every kind and description with any person, firm, 
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association, corporation, municipality, county, state, body 
politic or government or colony or dependency thereof. 

e. To borrow or raise moneys for any of the purposes 
of the corporation and, from time to time, without limit 
as to amount to draw, make, accept, endorse, execute and 
issue promissory notes, drafts, bills of exchange, warrants, 
bonds, debentures and other negotiable or non-negotiable 
instruments and evidences of indebtedness, and to secure 
the payment of any thereof and of the interest thereon by 
mortgage upon or pledge, conveyance or assignment in 
trust of the whole or any part of the property of the cor¬ 
poration, whether at the time owned or thereafter acquired, 
and to sell, pledge or otherwise dispose of such bonds or 
other obligations of the corporation for its corporate pur¬ 
poses. 

f. To carry out all or any part of the aforesaid objects 
and purposes, and to conduct its business in all or any of 
its branches, in the State of Delaware and in the District 
of Columbia, and in any or all states of the United States 
of America; and to maintain offices and agencies in the 
State of Delaware, the District of Columbia, and in any 
or all states of the United States. 

g. The foregoing objects and purposes shall, except when 
otherwise expressed, be in no way limited or restricted by 
reference to, or inference from, the terms of any other 
clause of this or any other article of this certificate of in¬ 
corporation or of any amendment thereto, and shall each 
be regarded as independent, and construed as powers as 

well as objects and purposes. 

23 h. The corporation shall be authorized to exercise 
and enjoy ail of the power, right and privileges 
granted to, or conferred upon, corporations of a similar 
character by the General Corporation Law of the State 
of Delaware now or hereafter in force, and to do any and 
all of the things hereinbefore set forth to the same extent 
as natural persons might or could do. 

Foueth: This corporation shall be organized without 
capital stock. Membership in the corporation and the 
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transfer thereof shall be upon such terms and conditions 
as shall be provided in the by-laws. 

Fifth: The names and places of residence of the incor¬ 
porators are as follows: 

Names Residences 

Wilmington, Delaware 
Wilmington, Delaware 
Wilmington, Delaware 

Sixth: The corporation is to have perpetual existence. 

Seventh : The private property of the members shall not 
be subject to the payment of corporate debts to any extent 
whatsoever. 

Eighth : The management of the affairs of the corpora¬ 
tion shall be conducted by its Board of Directors in ac¬ 
cordance with requirements of its by-laws. During the 
first year of its corporate existence, the Board of Directors 
shall have the power and authority to make, alter and 
amend the by-laws of the corporation, thereafter the power 
and authority to make, alter and amend the by-laws shall 
vest in the membership on such terms and with such dele¬ 
gated rights in the Directors as shall be expressly stated 
in the by-laws. ffl 

24 In furtherance and not in limitation of the powers 
conferred by statute, the board of directors is ex¬ 
pressly authorized: 

To set apart out of any of the funds of the corporation 
a reserve or reserves for any proper purpose and to abolish 
any such reserve in the manner in which it was created. 

By resolution or resolutions passed by a majority of the 
whole board, to designate one or more committees, each 
committee to consist of two or more of the directors of the 
corporation, which, to the extent provided in said resolu¬ 
tion or resolutions or in the by-laws of the corporation, 
shall have and may exercise the powers of the board of 
directors in the management of the business and affairs 
of the corporation, and may have power to authorize the 
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seal of the corporation to be affixed to all papers which 
may require it. Such committee or committees shall have 
such name or names as may be stated in the by-laws of the 
corporation or as may be determined from time to time by 
resolution adopted by the board of directors. 

When and as authorized by the affirmative vote of three- 
fourths of the entire membership given at a meeting of 
the members duly called for that purpose, or when au¬ 
thorized by the written consent of three-fourths of the 
entire membership, to sell, lease or exchange or mortgage 
all of the property and assets of the corporation, including 
its good will and its corporate franchises, upon such terms 
and conditions and for such consideration as its board of 
directors shall deem expedient and for the best interests 
of the corporation. 

Ninth: Meetings of members may be held without the 
State of Delaware, if the by-laws so provide. The books of 
the corporation may be kept (subject to any provi- 
25 sion contained in the statutes) outside of the State 
of Delaware at such place or places as may be from 
time to time designated by the board of directors or in the 
by-laws of the corporation. 

Elections of directors need not be by ballot unless the 
by-laws shall so provide: 

Tenth: The corporation reserves the right to amend, 
alter, change or repeal any provision contained in this cer¬ 
tificate of incorporation, in the manner now or hereafter 
prescribed by statute, and all rights conferred upon mem¬ 
bers herein are granted subject to this reservation, it being 
provided, however, that said reserved right to amend, alter, 
change or repeal may be exercised only with the approval 
of three-fourths of the entire membership obtained by 
written consent or at a meeting called for such purpose. 

We, the Undebsigned, being each of the incorporators 
hereinbefore named for the purpose of forming a corpo¬ 
ration in pursuance of the General Corporation Law of 
the State of Delaware, do make this certificate, hereby de- 
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daring and certifying that the facts herein stated are true, 
and accordingly have hereunto set our hands and seals 
this day of , A. D. 1948. 

.(Seal) 

.(Seal) 

.(Seal) 


State of Delaware 1 
County of New Castle j 

Be it Remembered, That on this day of August 

A. D. 1948, personally came before me, a Notary 
26 Public for the State of Delaware 

all of the parties 

to the foregoing certificate of incorporation, known to me 
personally to be such, and severally acknowledged the said 
certificate to be the act and deed of the signers respec¬ 
tively and that the facts therein stated are truly set forth. 

Given under my hand and seal of office the day and year 
aforesaid. 


Notary Public 


27 Filed Sep 22 1948 

Exhibit 5. 

Washington Daily News, August 25, 1948 

“APARTMENTS CAN BE HAD 

“For $4000 Plus Fees, 

You Can Get a Bedroom 
and Bath All Your Own 

“The fashionable Broadmoor Apartments, 3601 Conneo. 
ticut av nw, today is being sold as co-operative units. 
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“Until The News called yesterday, the sale was pri¬ 
vately announced. Also, the tenants weren’t being asked 
to buy a share in the proposed ‘co-operative plan’ of Ed¬ 
mund J. Flynn. 

“ ‘None of the tenants was solicited,’ he said, ‘because 
we didn’t want them to say we’re holding a gun at their 
heads.’ 

“Mr. Flynn said it was his 40th venture into the ‘Flynn 
100% Co-Operative Plan.’ In this case he offers a Broad¬ 
moor apartment consisting of one bedroom and a bathroom 
for only $4000-plus several other fees. 

“UP TO $24,500 

“Mr. Flynn is now offering for sale and selling these 
apartments, and other ranging to $24,500, altho his corpo¬ 
ration isn’t yet owner of the building. Mr. Flynn’s Dela¬ 
ware corporation has an option to buy, providing he has the 
cash and customers’ agreements for 60 per cent of the 
apartment space by Nov. 15. 

“If the deal falls thru, the would-be purchasers will get 
their money hack, Mr. Flynn says. 

“Here’s how Mr. Flynn’s co-operative plan works: 

“A prospectus tells customers that the building will be 
sold for $2,500,000. Mr. Flynn’s contract with the present 
owners says the sale price is $2,375,000, plus a commission 
of $125,000 for Mr. Flynn. Also, Mr. Flynn makes it clear 
in the prospectus that he will serve as manager for $400 
monthly. 

“ALL LEASES DEAD 

“The prospectus also tells customers that all current 
leases have expired. As Mr. Flynn puts it: 

“ ‘No one has a lease here now. They are tenants by 
sufferance only.’ 

“When an apartment is purchased, the new owner may 
kick the present tenant out, or rent the apartment back to 
him. New owners also have the liberty of buying an apart¬ 
ment for future rental. 

“Mr. Flynn expatiated on the advantages of co-operative 
ownership. In addition to each purchaser assuming a share 
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in the building’s financing, and his one vote as an 
28 owner, he will have the privilege of serving on one 
i of the committees supervising the daily mainte¬ 

nance. 

“Mr. Flynn will also have a vote. He said he also was 
buying an apartment there. 

“NO STOCK 

i “However, the new purchaser will have no stock. No 
stock is issued, because, as Mr. Flynn says: ‘This is a 
private non-profit corporation.’ 

“Details of the co-operative agreement were not avail¬ 
able to yesterday’s purchasers. Mr. Flynn said they were 
being printed. 

“The purchaser does not receive a deed to his apart¬ 
ment. He receives a ‘perpetuity use and equity contract.’ 
This means he gets a lease and then pays off his share of 
the trust, plus maintenance costs each month at a figure 
which Mr. Flynn does not guarantee will be lower than 
the current rentals. 

“$100 FOR ‘CAPITAL’ 

“In addition, the purchaser of a $10,000 apartment, for 
example, pays $100 cash to the Flynn corporation for a 
‘working capital fund.’ 

“He must also put down his full equity price in cash. 
On the $10,000 apartment, it’s $4038. He then begins to 
pay off his $5962 ‘share of trust’ at monthly payments 
which are currently estimated at a proposed $68.75. Cur¬ 
rent rental for the same apartment is $85. The apart¬ 
ment’s trust is to be paid off in ‘about’ 21 years, accord¬ 
ing to Mr. Flynn. 

“The 20-some-year-old building now is assessed at 
$1,929,280. There is no guarantee the tax rate will not 
rise, and any rise would be reflected in the owner’s monthly 
payments. 

“Present tenants at the Broadmoor are now organizing 
a defense.” 
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29 Filed Oct 6 1948 


Request for Admission Pursuant to Rule 36. 

To the defendants Bernard Bralove, Edward C. Ernst, 

Broadmoor Co-operative Apartments, Inc., Henry K. 

Ullman, Edmund J. Flynn, Robert J. McBride: 

You are requested within ten days after service of this 
request to admit the genuineness of the documents de¬ 
scribed in and exhibited with this request and the truth 
of the matters of fact set forth in this request. Federal 
Rule of Civil Procedure No. 36 provides that each of the 
matters of which an admission is requested shall be deemed 
admitted, unless, within the period designated or within 
such shorter or longer time as the Court may allow on 
motion and notice, the party to whom the request is directed 
serves upon the party requesting the admission, in this 
case counsel for the plaintiffs Spencer Gordon and Eleanor 
Sessoms, Union Trust Building, Washington 5, D. C. (1) 
a sworn statement denying specifically the matters of which 
an admission is requested or setting forth in detail the 
reasons why he cannot truthfully admit or deny those mat¬ 
ters, or (2) written objections on the ground that some or 
all of the requested admissions are privileged or irrelevant 
of that the request is otherwise improper in whole or in 
part, together with a notice of hearing the objections at 
the earliest practicable time. 

30 You are requested to admit the genuineness of the 
following documents, copies of which have already 
been furnished you: 

1. Copy of the prospectus, attached to the complaint as 
Exhibit 1. 

2. Copy of the co-operative apartment deposit agreement, 
attached to the complaint as Exhibit 2. 

3. Copy of the perpetual use and equity contract, at¬ 
tached to the complaint as Exhibit 3. 
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4. Copy of the certificate of incorporation of Broad¬ 
moor Co-operative Apartments, Inc., attached to the com¬ 
plaint as Exhibit 4. 

You are also requested to admit the truth of the follow¬ 
ing matters of fact: 

1. That the plaintiffs are tenants of the Broadmoor 
Apartments, 3601 Connecticut Avenue, N. W., each plain¬ 
tiff occupying the numbered apartment given after his name 
in the caption as shown on the complaint which has already 
been furnished you. 

2. That the defendants Bernard Bralove and Edward 
C. Ernst are the owners of the Broadmoor Apartments. 

3. That the defendant Broadmoor Co-operative Apart¬ 
ments, Inc., is a corporation existing under the laws of 
Delaware doing business in the District of Columbia and 
that it has entered into an option agreement to purchase 
said Broadmoor Apartments from defendants Bralove and 
Ernst, in form as shown on Exhibit 2 attached to the com¬ 
plaint. 

4. That defendant Henry K. Ullman has entered 
31 into deposit agreements and perpetual use and equity 
contracts, in form as shown in Exhibits 2 and 3 of 
the complaint, for the use and occupancy of Apartment 105 
in the Broadmoor Apartments now occupied by the plain¬ 
tiff Henry L. Kaufman and for the use and occupancy of 
Apartment 402 therein now occupied by the plaintiff Theo¬ 
dore Spector. 

5. That the defendant Henry K. Ullman has contracted 
to pay an equity cost of $4,643.70 for Apartment 105, that 
the assigned capital cost or purchase price of said apart¬ 
ment is $11,500, that the balance $6,856.30 constitutes an 
allocated mortgage indebtedness, and that the defendant 
Henry K. Ullman has also contracted to pay $115 for 
initial working capital of Broadmoor Co-operative Apart¬ 
ments, Inc., plus a monthly assessment of $79.06 covering 
operation, maintenance and installment on mortgage allo¬ 
cation. 
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6. That the defendant Henry K. Ullman has contracted 
to pay an equity cost of $5,249.40 for Apartment 402, that 
the assigned capital cost or purchase price of said apart¬ 
ment is $13,000, that the balance $7,750.60 constitutes an 
allocated mortgage indebtedness and that the defendant 
Henry K. Ullman has also contracted to pay $130 for initial 
working capital of Broadmoor Co-operative Apartments, 
Inc., plus a monthly assessment of $89.38 covering opera¬ 
tion, maintenance and installment on mortgage allocation. 

7. That the defendant Edmund J. Flynn has entered 
into a deposit agreement and a perpetual use and equity 
contract in form as shown in Exhibits 2 and 3 of the com¬ 
plaint, for the use and occupancy of Apartment 413 in the 
Broadmoor Apartments now occupied by the plaintiff Allen 

V. de Ford. 

32 8. That the defendant Edmund J. Flynn has con¬ 

tracted to pay an equity cost of $9,085.50 for Apart¬ 
ment 413, that the assigned capital cost or purchase price 
of said apartment is $22,500, that the balance $13,414.50 
constitutes an allocated mortgage indebtedness, and that 
the defendant Edmund J. Flynn has also contracted to pay 
$225 for initial working capital of Broadmoor Co-opera¬ 
tive Apartments, Inc., plus a monthly assessment of $154.69 
covering operation, maintenance and installment on mort¬ 
gage allocation. 

9. That defendant Robert J. McBride has entered into 
a deposit agreement and a perpetual use and equity con¬ 
tract in form as shown in Exhibits 2 and 3 of the com¬ 
plaint, for the use and occupancy of Apartment 510 in 
the Broadmoor Apartments now occupied by the plaintiff 
L. D. Gasser. 

10. That the defendant Robert J. McBride has con¬ 
tracted to pay an equity cost of $8,076 for Apartment 510, 
that the assigned capital cost or purchase price of said 
apartment is $20,000, that the balance $11,924 constitutes 
an allocated mortgage indebtedness, and that the defend¬ 
ant Robert J. McBride has also contracted to pay $200 for 
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initial working capital of Broadmoor Co-operative Apart¬ 
ments, Inc., plus a monthly assessment of $137.50 covering 
operation, maintenance and installment on mortgage allo¬ 
cation. 

11. That all of the plaintiffs have been tenants of the 
Broadmoor for six years or more, that their leases have 
expired, and that the plaintiffs are now tenants by suffer¬ 
ance. 

12. That the plaintiffs have continued to pay the rent to 
which the landlords are entitled, that the plaintiffs have 

violated no obligations of their tenancies, that no 
33 plaintiff is committing a nuisance or using the hous¬ 
ing accommodations for an immoral or illegal pur¬ 
pose or for other than living or dwelling purposes. 

13. That on Saturday, August 21, 1948, the defendant 
Broadmoor Co-operative Apartments, Inc., had placed in 
the letter boxes of the plaintiffs a prospectus entitled “Own 
Your Own Apartment Home in the Broadmoor”, copy of 
which is attached to the complaint marked Exhibit 1. 

14. That on Monday, August 23, 1948, an office was set 
up in the Broadmoor by the defendant Broadmoor Co¬ 
operative Apartments, Inc., and that the plaintiffs and other 
tenants who made inquiry in that office were given copies 
of a co-operative apartment deposit agreement in the form 
attached to the complaint as Exhibit 2 and later were given 
a form of co-operative apartment perpetual use and equity 
contract, copy of which is attached to the complaint and 
marked Exhibit 3. 

15. That the co-operative plan has been widely adver¬ 
tised, that tenants have been informed by agents of the 
defendant Broadmoor Co-operative Apartments, Inc., and 
by agents of the defendants Bralove and Ernst that many 
of the apartments have been sold and that they had better 
purchase apartments quickly or they would be evicted by 
the purchasers thereof, and that apartments of tenants 
have been frequently visited by agents of said defendants 
accompanied by prospective purchasers. 
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16. That the defendant Edmund J. Flynn gave an inter¬ 
view which is correctly reported in the Washington Daily 
News of August 25, 1948, as shown on a copy thereof at¬ 
tached to the complaint as Exhibit 5. 

34 17. That the defendants Bralove and Ernst, the 

defendant Broadmoor Co-operative Apartments, Inc., 
and the defendants Ullman, Flynn and McBride contend 
that if the option to purchase the Broadmoor Apartments 
from defendants Bralove and Ernst is exercised by de¬ 
fendant Broadmoor Co-operative Apartments, Inc., then 
the defendants Bralove and Ernst, or the defendant Broad¬ 
moor Co-operative Apartments, Inc., will be entitled to 
recover possession of their apartments from the plaintiffs, 
and that the defendant Henry K. Ullman will be entitled 
to recover possession of Apartment 105 from the plaintiff 
Henry L. Kaufman and to recover possession of Apartment 
402 from plaintiff Theodore Spector; that the defendant 
Edmund J. Flynn will be entitled to recover possession of 
Apartment 413 from plaintiff Allen V. de Ford; that the 
defendant Robert J. McBride will be entitled to recover 
possession of Apartment 510 from plaintiff L. D. Gasser, 
and that such other persons as have entered into deposit 
agreements and perpetual use and equity contracts relat¬ 
ing to apartments occupied by other plaintiffs will in each 
case be entitled to recover possession of the particular 
apartment from the particular plaintiff who is now a tenant 
thereof. Oct 5 1948 

Spencer Gordon 
Eleanor Sessoms 

By /s/ Spencer Gordon 

Attorneys for Plaintiffs 
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37 Filed Oct 6 1948 

Interrogatories to Be Answered by Defendants Bernard 
Bralove and Edward C. Ernst Pursuant to Buie 33. 

To the defendants Bernard Bralove and Edward C. Ernst. 

The following interrogatories are served upon you pur¬ 
suant to Rule 33 of the Federal Rules of Civil Procedure. 
The rule requires that these interrogatories be answered 
separately and fully under oath and that the answers shall 
be served on counsel for the plaintiffs Spencer Gordon and 
Eleanor Sessoms, Union Trust Building, Washington 5, 
D. C., within fifteen days after service on you, unless the 
Court, on motion and notice and for good cause shown, 
enlarges or shortens the time: 

1. Have you entered into an agreement with Broadmoor 
Co-operative Apartments, Inc., in the form shown in Ex¬ 
hibit 2 of the complaint? 

2. What other agreement or agreements do you have with 
defendant Broadmoor Co-operative Apartments, Inc.? 

3. In Paragraph 8 of the complaint it is stated that the 

defendants contend that if the option to purchase 

38 the Broadmoor Apartments is exercised then the 
defendants Bralove and Ernst or the defendant 

Broadmoor Co-operative Apartments, Inc., will be entitled 
to recover possession of the apartments occupied by the 
plaintiffs and that persons who have entered into deposit 
agreements and perpetual use and equity contracts relating 
to apartments occupied by plaintiffs will in each case be 
entitled to recover possession of the particular apartment 
from the particular plaintiff who is now a tenant thereof. 
Is this a correct statement of your contention, and if not 
in what respect is it incorrect and what is your contention 
in that regard? Oct 5 1948 

Spencer Gordon 
Eleanor Sessoms 
By /s/ Spencer Gordon 

Attorneys for Plaintiffs 

• ••••••••• 


36 

40 Filed Oct 6 1948 

Interrogatories to Be Answered by Defendant Broadmoor 
Co-operative Apartments, Inc. Pursuant to Buie 33. 

To the defendant Broadmoor Co-operative Apartments, 

Inc. 

The following interrogatories are served upon you pur¬ 
suant to Rule 33 of the Federal Rules of Civil Procedure. 
The rule requires that these interrogatories be answered 
separately and fully under oath and that the answers shall 
be served on counsel for the plaintiffs Spencer Gordon and 
Eleanor Sessoms, Union Trust Building, Washington 5, 
D. C., within fifteen days after service on your company, 
unless the Court, on motion and notice and for good cause 
shown, enlarges or shortens the time: 

1. What are the names and addresses of all persons who 
have signed co-operative apartment deposit agreements 
with the Broadmoor Co-operative Apartments, Inc., and 
what is the number of the apartment, the deposit, the equity 
cost sum, and the operating and capital assessment in¬ 
volved in each such agreement? Are these contracts in the 
form attached to the complaint as Exhibit 2? If not, in 
what respect do any of them differ? 

41 2. What are the names and addresses of all per¬ 
sons who have signed perpetual use and equity con¬ 
tracts with the Broadmoor Co-operative Apartments, Inc., 
and what is the number of the apartment, the equity cost, 
mortgage allocation and total purchase price involved in 
each such contract? Are these contracts in the form at¬ 
tached to the complaint as Exhibit 3? If not, in what 
respect do any of them differ? 

3. Is Exhibit 4 of the complaint a true copy of your cer- 
ticate of incorporation? If not, in what respect is it in¬ 
correct and what are the correct terms? 

4. What are the terms of the by-laws of the Broadmoor 
Co-operative Apartments, Inc.? 
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5. In Paragraph 8 of the complaint it is stated that the 
defendants contend that if the option to purchase the 
Broadmoor Apartments is exercised then the defendants 
Bralove and Ernst or the defendant Broadmoor Co-opera¬ 
tive Apartments, Inc., will be entitled to recover possession 
of the apartments occupied by the plaintiffs and that per¬ 
sons who have entered into deposit agreements and per¬ 
petual use and equity contracts relating to apartments oc¬ 
cupied by plaintiffs will in each case be entitled to recover 
possession of the particular apartment from the particular 
plaintiff who is now a tenant thereof. Is this a correct 
statement of your contention, and if not in what respect 
is it incorrect and w r hat is your contention in that re¬ 
gard? Oct 5 1948 

Spencer Gordon 
Eleanor Sessoms 

By /s/ Spencer Gordon 

Attorneys for Plaintiffs 

*••*•••••* 

43 Filed Oct 6 1948 

Interrogatories to Be Answered by Defendants Henry K. 
Tillman, Edmund J. Flynn, and Robert J. McBride Pur¬ 
suant to Rule 33. 

To the defendants Henry K. Ullman, Edmund J. Flynn, and 
Robert J. McBride 

The following interrogatories are served upon you pur¬ 
suant to Rule 33 of the Federal Rules of Civil Procedure. 
The rule requires that these interrogatories be answered 
separately and fully under oath and that the answers shall 
be served on counsel for the plaintiffs Spencer Gordon and 
Eleanor Sessoms, Union Trust Building, Washington 5, 
D. C., within fifteen days after service on you, unless the 
Court, on motion and notice and for good cause shown, 
enlarges or shortens the time: 
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1. Have you signed a co-operative apartment deposit 
agreement with the Boardmoor Co-operative Apartments, 
Inc., and what is the number of the apartment, the deposit, 
the equity cost sum and the operating and capital assess¬ 
ment involved in each such agreement? Is this contract in 
the form attached to the complaint as Exhibit 2? If not, in 
what respect does it differ? 

2. Have you signed a perpetual use and equity 
44 contract with the Broadmoor Co-operative Apart¬ 
ments, Inc., and what is the number of the apart¬ 
ment, the equity cost, mortgage allocation and total pur¬ 
chase price involved in such contract? Is this contract in 
the form attached to the complaint as Exhibit 3? If not, 
in what respect does it differ? 

3. In Paragraph 8 of the complaint it is stated that the 
defendants contend that if the option to purchase the 
Broadmoor Apartments is exercised then the defendants 
Bralove and Ernst or the defendant Broadmoor Co-opera¬ 
tive Apartments, Inc., will be entitled to recover possession 
of the apartments occupied by the plaintiffs and that per¬ 
sons who have entered into deposit agreements and per¬ 
petual use and equity contracts relating to apartments oc¬ 
cupied by plaintiffs will in each case be entitled to recover 
possession of the particular apartment from the particu¬ 
lar plaintiff who is now a tenant thereof. Is this a correct 
statement of your contention, and if not in what respect 
is it incorrect and what is your contention in that re¬ 
gard? Oct 5 1948 

Spencer Gordon 
Eleanor Sessoms 

By /s/ Spencer Gordon 

Attorneys for Plaintiffs 

• ••••••••• 
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46 Filed Oct 12 1948 

Motion of Defendants Bralove and Ernst to Dismiss the 

Complaint. 

Come now the defendants, Bernard Bralove and Edward 
C. Ernst, by their undersigned attorneys, and move to 
dismiss the complaint for lack of jurisdiction over the 
subject matter and for failure to state a claim upon which 
relief can be granted, and for cause of such motion say: 

1. The facts alleged do not show the existence of an 
“actual controversy” as required by 28 U. S. C. §2201 
(P. L. 773, 80 Cong. 2d Sess.), nor a “case” or “con¬ 
troversy” within the meaning of Article 3, Section 2 of 
the U. S. Constitution, and this Court is without jurisdic¬ 
tion to determine this action. 

2. This action is prematurely brought and this Court is 
without jurisdiction over the subject matter in that if and 
when the option to purchase is exercised and the contract 
consummated, according to its terms, the resulting litiga¬ 
tion, if any, must necessarily be between each purchaser 
and each tenant for a determination of possessory rights 
between them, which action is within jurisdiction of the 
Municipal Court. 

3. Even had this Court jurisdiction of the subject 

47 matter, it should exercise its discretion and dismiss 
the complaint since there is another tribunal wherein 

the subject may be more expeditiously determined. 

/s/ John J. Cabmody 

Trial Attorney 

/s/ William E. Fubey 
/s/ Stephen G-. Ingham 
/s/ Jo V. Morgan, Jr. 

Attorneys for defendants Bralove 
and Ernst 
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48 Filed Oct 12 1948 

Motion of Defendants Broadmoor Cooperative Apartments, 
Inc., Edmund J. Flynn and Robert J. McBride to Dis¬ 
miss Complaint. 

3 

Gome now the defendants, Broadmoor Cooperative 

5 6 

Apartments, Inc., Edmund J. Flynn and Robert J. Mc¬ 
Bride, by their undersigned attorney, and move to dis¬ 
miss the Complaint for lack of jurisdiction over the sub¬ 
ject matter, and for failure to state a claim upon which 
relief can be granted, and for cause of such motion say: 

1. The facts alleged do not show the existence of an 
“actual controversy” as required by 28 U. S. C. 2201 
(P. L. 773, 80 Cong. 2d Sess.), nor a “case” or “con¬ 
troversy” within the meaning of Article 3, Section 2 of 
the U. S. Constitution, and this Court is without juris¬ 
diction to determine this action. 

2. This action is prematurely brought and this Court 
is without jurisdiction over the subject matter in that if 
and when the option to purchase is exercised and the 
contract consummated, according to its terms, the result¬ 
ing litigation, if any, must necessarily be between each 
purchaser and each tenant for a determination of posses¬ 
sory rights between them, which action is within jurisdic¬ 
tion of the Municipal Court. 

3. Even had this Court jurisdiction of the subject mat¬ 

ter, it should exercise its discretion and dismiss the 

49 complaint since there is another tribunal wherein 
the subject may be more expeditiously determined. 

/s/ Leo A. Roves, 

Attorney for Defendants 
Broadmoor Cooperative Apartments, Inc., 
Edmund J. Flynn and Robert J. McBride, 
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52 Filed Nov 9 1948 

Answer and Objections of Defendant Broadmoor Co-opera¬ 
tive Apartments, Inc., to Interrogatories Pursuant to 
Rule 33. 

Now comes the defendant Broadmoor Co-operative 
, Apartments, Inc., by its undersigned counsel, and for its 
Answer and Objections to plaintiffs’ Interrogatories pur¬ 
suant to Rule 33 states: 

1. Defendant objects to answering this interrogatory be¬ 
cause the information therein requested is immaterial, 
irrelevant, and not necessary to the determination of any 
issue in this case, and on the further ground that such in¬ 
formation is confidential and to disclose the same, without 
the permission of the persons who signed Co-operative 
Apartment Deposit Agreements, would subject the defend¬ 
ant to possible suits for damage by such persons. 

Defendant avers that a considerable number of persons 
who signed Co-operative Apartment Deposit Agreements 
and Perpetual Use and Equity Contracts never became 
purchasers of apartments because for various reasons the 
Board of Directors of the defendant Broadmoor Co-opera¬ 
tive Apartments, Inc., never approved and, therefore, did 
not accept such persons as purchasers, and that their de¬ 
posits were accordingly returned to them, so that 

53 these persons are not purchasers of apartments in 
the Broadmoor Apartments, and, accordingly, have 

no interest in this litigation, and because of the foregoing 
reasons this defendant should not be required to disclose 
their names. 

2. Defendant objects to answering this interrogatory be¬ 
cause the information requested is immaterial, irrelevant, 
and not necessary to the determination of any issue in this 
case, and on the further ground that such information is 
confidential and to disclose the same without the permis¬ 
sion of the persons who signed Perpetual Use and Equity 
Contracts would subject the defendant to possible suits 
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for damage by such persons. Defendant avers that some 
of such purchasers have expressly instructed this defend¬ 
ant not to disclose such information to anyone, and that 
to do so would require this defendant to disclose such 
confidential information against the will and in violation of 
the expressed instructions of some of such purchasers. 

3. Defendant admits that Exhibit 4 of the Complaint is 
a true copy of the Certificate of Incorporation of the de¬ 
fendant. 

4. The defendant attaches hereto an exact copy of its 
by-laws. 

5. Defendant is without sufficient knowledge or informa¬ 
tion to form a belief as to the truth of the averments of 
this paragraph insofar as they relate to the other defend¬ 
ants. Defendant avers that it makes no contention nor has 
it any controversy with any of the plaintiffs. 

Defendant believes that a purchaser of an apart- 
54 ment in the Broadmoor Co-operative Apartments is 
a “landlord” under the provisions of the “District 
of Columbia Emergency Rent Act” and is entitled to the 
protection and privileges of such Act. 

Broadmoor Co-operative Apartments, Inc. 

By: /s/ Edmund J. Flynn, 

President. 

/s/ Leo A. Rover, 

Attorney for defendant 

Broadmoor Co-operative Apartments, Inc. 
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55 Filed Nov 9 1948 

BROADMOOR CO-OPERATIVE APARTMENTS, INC. 

BY-LAWS 

Offices 

1. The principal office shall be in the City of Wilming¬ 
ton, County of New Castle, State of Delaware, and the name 
of the resident agent in charge thereof is The Corporation 
Trust Company. 

2. The corporation may also have an office in the City of 
Washington, District of Columbia, and also offices at such 
other places as the board of directors may from time to 
time determine or the business of the corporation may re¬ 
quire. 

Members’ Meetings 

3. All meetings of the members for the election 
of directors shall be held at the office of the corporation in 
Washington, D. C. Meetings of members for any other 
purpose may be held at such place and time as shall be 
stated in the notice of the meeting, or in a duly executed 
waiver of notice thereof. 

4. An annual meeting of members, commencing with the 
year 1950, shall be held on the third Tuesday of April 
in each year if not a legal holiday, and if a legal holiday, 
then on the next secular day following, at 8:00 o’clock, 
P. M., at which they shall elect by a plurality vote, a board 
of directors, and transact such other business as may prop¬ 
erly be brought before the meeting. 

5. Written notice of the annual meeting shall be 

56 served upon or mailed to each member entitled to 
vote thereat at such address as appears on the books 

of the corporation, at least ten -days prior to the meeting. 

6. At least ten days before every election of directors, 
a complete list of the members entitled to vote at said elec¬ 
tion, arranged in alphabetical order, with the residence of 
each, shall be prepared by the secretary. Such list shall 
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be open at the place where the election is to be held for 
said ten days, to the examination of any member, and shall 
be produced and kept at the time and place of election 
during the whole time thereof, and subject to the inspection 
of any member who may be present. 

7. Special meetings of the members, for any purpose 
or purposes, unless otherwise prescribed by statute or by 
the certificate of incorporation, may be called by the presi¬ 
dent and shall be called by the president or secretary 
at the request in writing of a majority of the board of di¬ 
rectors, or at the request in writing of twenty-five members. 
Such request shall state the purpose or purposes of the 
proposed meeting. 

8. Written notice of a special meeting of members, stat¬ 
ing the time and place and object thereof, shall be served 
upon or mailed to each member entitled to vote thereat 
at such address as appears on the books of the corporation, 
at least five days before such meeting. 

9. Business transacted at all special meetings shall be 
confined to the objects stated in the call. 

10. Twenty per cent of the total number of members 
of the corporation, present in person or represented by 

proxy, shall be requisite and shall constitute a quorum 
57 at all meetings of the members for the transaction 
of business except as otherwise provided by statute, 
by the certificate of incorporation or by these by¬ 
laws. If, however, such quorum shall not be present or 
represented at any meeting of the members, the members 
entitled to vote thereat, present in person or represented 
by proxy, shall have power to adjourn the meeting from 
time to time, without notice other than announcement at 
the meeting, until a quorum shall be present or repre¬ 
sented. At such adjourned meeting at which a quorum 
shall be present or represented any business may be tran¬ 
sacted which might have been transacted at the meeting 
as originally notified. 
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11. When a quorum is present at any meeting, the vote 
of a majority of the members present in person or repre¬ 
sented by proxy shall decide any question brought before 
such meeting, unless the question is one upon which by 
express provision of the statutes or of the certificate of 
incorporation or of these by-laws, a different vote is re¬ 
quired in which case such express provision shall govern 
and control the decision of such question. 

12. At any meeting of the members every member having 
the right to vote shall be entitled to vote in person, or by 
proxy appointed by an instrument in writing subscribed 
by such member and bearing a date not more than three 
years prior to said meeting, unless said instrument pro¬ 
vides for a longer period. 

13. Whenever the vote of members at a meeting thereof 
is required or permitted to be taken in connection with 
any corporate action by any provisions of the statutes 
or of the certificate of incorporation or of these by-laws, 

the meeting and vote of members may be dispensed 
58 with, if all the members who would have been entitled 
to vote upon the action if such meeting were held, 
shall consent in writing to such corporate action being 
taken. 

Directors 

14. The number of directors which shall constitute the 
whole board shall be not less than three nor more than 
five. The first board shall consist of five directors. There¬ 
after, within the limits above specified, the number of direc¬ 
tors shall be determined by the members at the annual 
meeting. The directors shall be elected at the annual meet¬ 
ing of the members, and each director shall be elected to 
serve until his successor shall be elected and shall qualify. 
Until April 15, 1950, directors need not be members; after 
said date, all directors shall be resident members. 

15. The directors may hold their meetings and keep the 
books of the corporation at the office of the corporation in 
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the City of Washington, District of Columbia, or at such 
other places as they may from time to time determine. 

16. If the office of any director or directors becomes va¬ 
cant by reason of death, resignation, retirement, disquali¬ 
fication, removal from office, or otherwise, a majority of 
the remaining directors, though less than a quorum, shall 
choose a successor or successors, who shall hold office for 
the unexpired term in respect to which such vacancy oc¬ 
curred or until the next election of directors. 

17. The property and business of the corporation shall 
be managed by its board of directors which may exercise 
all such powers of the corporation and do all such lawful 

acts and things as are not by statute or by the certifi- 
59 cate of incorporation or by these by-laws directed or 
required to be exercised or done by the members. 

Committees op Directors 

18. The board of directors, may, by resolution or resolu¬ 
tions passed by a majority of the whole board, designate 
one or more committees, each committee to consist of two 
or more of the directors of the corporation, which, to the 
extent provided in said resolution or resolutions, shall have 
and may exercise the powers of the board of directors in 
the management of the business and affairs of the corpora¬ 
tion, and may have power to authorize the seal of the cor¬ 
poration to be affixed to all papers which may require it. 
Such committee or committees shall have such name or 

i 

names as may be determined from time to time by resolu¬ 
tion adopted by the board of directors. 

19. The committees shall keep regular minutes of their 
proceedings and report the same to the board when re¬ 
quired. 

Compensation op Directors 

20. Directors, as such, shall not receive any stated salary 
for their services, but, by resolution of the board a fixed 
sum and expenses of attendance, if any, may be allowed 
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for attendance at each regular or special meeting of the 
board; provided that nothing herein contained shall be 
construed to preclude any director from serving the cor¬ 
poration in any other capacity and receiving compensation 
therefor. 

Meetings of the Board 

21. The first meeting of each newly elected board shall 
, be held at such time and place either within or without the 

State of Delaware as shall be fixed by the vote of 
60 the members at the annual meeting and no notice of 
such meeting shall be necessary to the newly elected 
directors in order legally to constitute the meeting provided 
a quorum shall be present, or they may meet at such place 
and time as shall be fixed by the consent in writing of all 
the directors. 

22. Regular meetings of the board may be held without 
notice at such time and place either within or without the 
State of Delaware as shall from time to time be determined 
by the board. 

23. Special meetings of the board may be called by the 
president on two days’ notice to each director, either per¬ 
sonally or by mail or by telegram; special meetings shall be 
called by the president or secretary in like manner and on 
like notice on the written request of two directors. 

24. At all meetings of the board a majority of the di¬ 
rectors shall be necessary and sufficient to constitute a 
quorum for the transaction of business and the act of a 
majority of the directors present at any meeting at which 
there is a quorum shall be the act of the board of directors, 
except as may be otherwise specifically provided by statute 
or by the certificate of incorporation or by these by-laws. 
If a quorum shall not be present at any meeting of directors 
the directors present thereat may adjourn the meeting from 
time to time, without notice other than announcement at 
the meeting, until a quorum shall be present. 
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Notices 

25. Whenever under the provisions of the statutes or 
of the certificate of incorporation or of these by-laws, 
notice is required to be given to any director or member, 

it shall not be construed to mean personal notice, 
61 but such notice may be given in writing, by mail, by 
depositing the same in a post office or letter box, 
in a post-paid sealed wrapper, addressed to such director 
or member at such address as appears on the books of the 
corporation, or, in default of other address, to such director 
or member at the General Post Office in the City of Wil¬ 
mington, Delaware, and such notice shall be deemed to be 
given at the time when the same shall be thus mailed. 

26. Whenever any notice is required to be given under 
the provisions of the statutes or of the certificate of in¬ 
corporation, or of these by-laws, a waiver thereof in writ¬ 
ing signed by the person or persons entitled to said notice, 
whether before or after the time stated therein, shall be 
deemed equivalent thereto. 

Officers 

27. The officers of the corporation shall be chosen by 
the directors and shall be a president, a vice-president, a 
secretary and a treasurer. The board of directors may 
also choose additional vice-presidents, and one or more 
assistant secretaries and assistant treasurers. Two or more 
offices may be held by the same person, except that where 
the offices of president and secretary are held by the same 
person, such person shall not hold any other office. 

28. The board of directors at its first meeting after 
each annual meeting of members shall choose a president, 
and one or more vice-presidents, a secretary and a treas¬ 
urer, none of whom, except the president, need be a mem¬ 
ber of the board. 

29. The board may appoint such other officers and agents 
as it shall deem necessary, who shall hold their offices for 
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such terms and shall exercise such powers and per- 

62 form such duties as shall be determined from time to 
time by the board. 

30. The salaries of all officers and agents of the corpora¬ 
tion shall be fixed by the board of directors. 

31. The officers of the corporation shall hold office un¬ 
til their successors are chosen and qualify in their stead. 
Any officer elected or appointed by the board of directors 
may be removed at any time by the affirmative vote of 
a majority of the whole board of directors. If the office 
of any officer becomes vacant for any reason, the vacancy 
shall be filled by the board of directors. 

The President 

32. The president shall be the chief executive officer of 
the corporation; he shall preside at all meetings of the 
members and directors, shall be ex officio a member of all 
standing committees, shall have general and active manage¬ 
ment of the business of the corporation, and shall see that 
all orders and resolutions of the board are carried into 
effect. 

33. He shall execute bonds, mortgages and other contracts 
requiring a seal, under the seal of the corporation, except 
where required or permitted by law to be otherwise signed 
and executed and except where the signing and execution 
thereof shall be expressly delegated by the board of di¬ 
rectors to some other officer or agent of the corporation. 

Vice-Presidents 

34. The vice-presidents in the order of their seniority 
shall, in the absence or disability of the president, perform 
the duties and exercise the powers of the president, and 
shall perform such other duties as the board of directors 
shall prescribe. 

63 The Secretary and Assistant Secretaries 

35. The secretary shall attend all sessions of the board 
and all meetings of the members and record all votes and 
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the minutes of all proceedings in a book to be kept for that 
purpose and shall perform like duties for the standing 
committees when required. He shall give, or cause to be 
given, notice of all meetings of the members and special 
meetings of the board of directors, and shall perform such 
other duties as may be prescribed by the board of directors 
or president, under whose supervision he shall be. He shall 
keep in safe custody the seal of the corporation and, when 
authorized by the board, affix the same to any instrument 
requiring it and, when so affixed, it shall be attested by his 
signature or by the signature of the treasurer or an as¬ 
sistant secretary. 

36. The assistant secretaries in order of their seniority 
shall, in the absence or disability of the secretary, perform 
the duties and exercise the powers of the secretary and 
shall perform such other duties as the board of directors 
shall prescribe. 

The Treasurer and Assistant Treasurers 

37. The treasurer shall have the cusody of the corporate 
funds and securities and shall keep full and accurate ac¬ 
counts of receipts and disbursements in books belonging to 
the corporation and shall deposit all moneys and other 
valuable effects in the name and to the credit of the cor¬ 
poration in such depositories as may be designated by the 
board of directors. 

38. He shall disburse the funds of the corporation as 
may be ordered by the board, taking proper vouchers 

64 for such disbursements, and shall render to the presi¬ 
dent and directors, at the regular meetings of the 
board, or whenever they may require it, an account of all 
his transactions as treasurer and of the financial condition 
of the corporation. 

39. If required by the board of directors, he shall give 
the corporation a bond in such sum and with such surety 
or sureties as shall be satisfactory to the board for the 
faithful performance of the duties of his office and for the 


51 


restoration to the corporation, in case of his death, re¬ 
signation, retirement or removal from office, of all books, 

, papers, vouchers, money and other property of whatever 
kind in his possession or under his control belonging to 
the corporation. 

40. The assistant treasurers in the order of their sen¬ 
iority shall, in the absence or disability of the treasurer, 
perform the duties and exercise the powers of the treasurer 
and shall perform such other duties as the board of direc¬ 
tors shall prescribe. 

Directors’ Annual Statement 

41. The board of directors shall present at each annual 
meeting and when called for by vote of the members at 
any special meeting of the members, a full and clear state¬ 
ment of the business and conditions of the corporation. 

Checks 

42. All checks or demands for money and notes of the 
corporation shall be signed by such officer or officers or such 
other person or persons as the board of directors may 
from time to time designate. 

65 Fiscal Year 

43. The fiscal year shall begin the first day of January 
in each year. 

Seal 

44. The corporate seal shall have inscribed thereon the 
name of the corporation, the year of its organization and 
the words *‘Corporate Seal, Delaware.’* Said seal may 
be used by causing it or a facsimile thereof to be impressed 
or affixed or reproduced or otherwise. 

Membership 

45. Membership in the corporation shall be limited to 
owners of outstanding and subsisting perpetual use and 



52 


equity contracts issued by the corporation and hereinafter 
referred to as ‘‘Use Contracts.’’ As herein defined, mem¬ 
bership may be either “resident” or “equity.” 

46. Resident Members 

Any natural person owning an outstanding and subsist¬ 
ing use contract issued by the corporation and under which 
the owner is currently entitled to occupancy rights, shall 
be deemed a resident member. Resident membership shall 
carry with it full voting rights. 

47. Equity Members 

Any person, firm or corporation acquiring an outstand¬ 
ing and subsisting use contract without transferee occu¬ 
pancy rights having been first approved by the board of 
directors shall be deemed an equity member. Equity mem¬ 
bership shall carry with it the right to vote with 
66 resident members as a single class on matters per¬ 
taining to any amendment to the certificate of incor¬ 
poration, the sale or mortgage of corporate property, or the 
dissolution of the corporation. No other voting rights are 
accorded equity members. 

48. Transfer of Membership 

Membership in the corporation of either class may be 
transferred only as an incident to the transfer of a use 
contract. With the approval of the board of directors, an 
equity member, being a natural person, may become a resi¬ 
dent member. Conversely, a resident member may be or¬ 
dered transferred to equity membership by direction of the 
board of directors in the event of breach by the resident 
member of the occupancy obligations stated in his use 
contract. 

49. Perpetual Use and Equity Contracts 

The first board of directors shall adopt a standard form 
of “Perpetual Use and Equity Contract” to be entered into 
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by the corporation and its members, and, after such adop¬ 
tion, such form shall not thereafter be changed, altered or 
amended except that occupancy provisions may be changed, 
altered or amended by the authority of the resident mem¬ 
bers obtained in like manner as required to amend these 
by-laws. For the purpose of uniformity, any changes 
authorized by such member approval shall be binding, and 
serve to amend, use contracts theretofore executed. 

50. Assigned Capital Cost 

The first board of directors shall allocate the entire ac¬ 
quisition cost of the housing project to the individual 
67 apartments. The amount so assigned to each apart¬ 
ment shall be deemed its “Assigned Capital Cost” 
and shall not thereafter be subject to change. 

51. Purchase Price of Perpetual Use and Equity Con¬ 
tracts 

Each use contract shall contain a statement of the as¬ 
signed capital cost of the apartment with respect to which 
said contract is issued, and in addition, a statement of the 
amount of mortgage indebtedness allocated to said apart¬ 
ment. The difference between the assigned capital cost and 
allocated mortgage indebtedness shall be deemed the 
“equity cost” of said apartment. Each initially issued use 
contract shall be purchased from the corporation at not 
less than its assigned capital cost with payment therefore 
to be made by cash and/or notes equal to the equity cost 
and subject to the allocated mortgage indebtedness. Not 
less than fifty per cent of the equity cost shall be paid in 
cash, the balance of equity cost payable in such manner 
and upon such terms and with such security as shall be 
determined by the board of directors. 

52. Monthly Assessments 

The board of directors shall, from time to time, fix and 
determine the sum or sums necessary and adequate for the 
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continued ownership and operation of the project. They 
shall determine the amounts required for capital items, such 
as principal and interest payments on the mortgage and 
any outstanding debenture indebtedness, and for operating 
items, such as taxes, insurance, repairs, betterments and 
operating expenses. The total monthly require- 
68 ments, though separately determined as to capital 
and operating items, shall be assessed as a single 
sum against all subsisting and outstanding use contracts 
and prorated thereto based on the assigned capital cost 
of said contracts. Said assessments shall be payable 
monthly as ordered by the board of directors. Special as¬ 
sessments, should such be required, shall be levied and 
paid in the same manner as hereinbefore provided for 
regular monthly assessments. Unsold apartments shall be 
assessed for accounting and rent application purposes in 
like manner as sold apartments. 

53. Capital Account 

There shall be established and maintained a cash deposit 
account to be known as the “Capital Account,’* into which 
shall be deposited all proceeds from the sale of apartments, 
both interest and principal, the capital portion of all 
monthly assessments, and the net rentals from all apart¬ 
ments not covered by outstanding use contracts. Unless 
otherwise ordered by the board of directors, all disburse¬ 
ments from said capital account shall be limited to the 
payment of principal and interest on the mortgage in¬ 
debtedness of the corporation and any debenture indebted¬ 
ness created in the acquisition of the project. 

54. Operating Account 

1 There shall be established and maintained a cash deposit 
account to be known as the “Operating Account,” into 
which shall be deposited the operating portion of all 
monthly assessments as fixed and determined for both sold 
and unsold apartments. Disbursements from said account 
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shall be for the general needs of the corporation, includ¬ 
ing, but not limited to, taxes, insurance, repairs, better¬ 
ments and other operating expenses. 

69 55. Transfer of Perpetual and Equity Contracts 

The primary object of this corporation is to operate and 
maintain its property on a mutual and cooperative basis 
for the housing needs of resident members. Coupled, how¬ 
ever, with the right of occupancy, valuable equity rights 
arise from the purchase of use contracts. To the fullest 
degree, these equity rights are deemed transferable, either 
absolutely or by way of pledge. The rights of occupancy 
under the use contract is, nevertheless, a matter of discre¬ 
tionary decision of the board of directors and every trans¬ 
fer to resident membership, with its right of occupancy 
as defined in the use contract, is subject to the approval of 
the board of directors. Stated otherwise, the approval of 
the board of directors shall not be required in a case of a 
transfer of a use contract except where the transferee de¬ 
sires the status of resident membership. The right of oc¬ 
cupancy shall not be denied any transferee or vendee who, 
at the time of such transfer or sale (or the death of a resi¬ 
dent member, if the transfer results from his death), is or 
was the resident member’s lawful spouse or related to the 
member by blood within the second degree. 

56. Subleasing 

The control by the board of directors of the right of oc¬ 
cupancy extends to leasing or subleasing by either resident 
or equity members. Application for authority to lease or 
sublease shall be made to the board of directors on such 
forms and upon such terms as it may, from time to time, 
prescribe. Approved leases and subleases shall be 

70 uniform as to terms, other than rent, and on forms 
provided by the corporation. In the event an appli¬ 
cation to lease or sublease is denied, the corporation, at 
the election of the member, shall be required to make every 
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reasonable effort to rent the apartment at a fair rental for 
the account of the member and without charge for rent col¬ 
lection. Leases and subleases shall not extend beyond a 
six month period without specific approval of the board of 
directors. The status of resident membership shall con¬ 
tinue during any period of approved subleasing. 

57. Default under Use Contracts 

In the event of default by a member, resident or equity, 
in the payment of any sums, charges or assessments re¬ 
quired to be paid under his use contract, or in the event of 
violation by him of any of the provisions of his use con¬ 
tract or of the certificate of incorporation or of these by¬ 
laws, as now or hereafter constituted, the corporation may 
by direction of its board of directors terminate the use 
contract or the occupancy rights thereunder, as the case 
may be, on twenty days’ written notice to the member. Un¬ 
less default is cured within the twenty day notice period 
aforesaid, the corporation shall declare the existing occu¬ 
pancy rights terminated or, as the case may be, the use 
contract as terminated for nonpayment of any sums due 
and offer for sale a substitute use contract for the same 
apartment and at an amount determined by the board of 
directors to be its fair market value. On disposal of the 
substitute use contract, the corporation shall pay to the 
member the amount of the disposal price less the then un¬ 
paid balance of the assigned capital cost, any unpaid 
71 assessments or charges accrued to the date of dis¬ 
position, the expenses of sale (which shall include a 
reasonable brokerage commission) and the estimated cost 
for placing the apartment covered by the contract in suit¬ 
able condition for a new occupant 

58. Surrender of Apartment 

In the event of termination of use contract or loss of 
occupancy rights thereunder, the member in possession, or 
any other person or persons in possession, by or through 
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the right of the member, shall promptly quit and surrender 
the apartment to the corporation in good repair, ordinary 
wear and tear and damage by fire or other casualty ex¬ 
cepted. The member, for himself and any successor in 
interest, by operation of law or otherwise, shall be deemed 
to have waived any and all notice and demand for posses¬ 
sion as required by the laws of the District of Columbia. 

59. Registration of Pledged Use Contracts 

The secretary of the corporation shall maintain a suit¬ 
able register for the recording of pledged use contracts. 
Any pledgee of a use contract may, but is not obliged to, 
notify the secretary of the pledge and the terms thereof, 
furnishing the secretary with such information as may be 
required by the board of directors. In the event a twenty 
day notice of default is given any member under the pro¬ 
visions of By-Law 57, a copy of said notice shall likewise 
be mailed to the registered pledgee. In addition, in the 
event of the sale by the corporation of its assets, and prior 
to the distribution of the proceeds thereof to the members, 
suitable notice shall be given all registered pledgees, 
i No other obligation is accepted or assumed by the 

72 corporation with respect to such registration of 

pledged use contracts. 

60. Sale of Corporate Property 

Upon the sale of the housing project, whether occasioned 
by voluntary or involuntary disposition thereof, or as a 
part of the dissolution or winding up of affairs of the cor¬ 
poration, all members having valid use contracts then out¬ 
standing shall be entitled to share in the net proceeds of 
sale and in any other property or assets authorized to be 
distributed. Each of such members shall be entitled to re¬ 
ceive as his share of the distributable assets, the same pro¬ 
portion thereof as the assigned capital cost of his use 
contract bears to the total assigned capital cost of all then 
outstanding and valid use contracts, less any sums which 
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the member may owe the corporation, including any arrear¬ 
age of monthly or special assessments or any unpaid 
balance of principal or interest of his eqntiy cost. Unless 
otherwise ordered by the members, the directors then in 
office shall serve as trustees for the corporation and the 
members in the division of all distributable assets. 

61. Amendments of By-Laws 

The board of directors shall have the power and au¬ 
thority to alter, amend or add to these by-laws for a period 
of one year from the date of the incorporation of the com¬ 
pany, thereafter these by-laws may only be altered, 
amended or added to at any duly called meeting of the 
members, provided , (1) that the notice of meeting shall 
contain a full statement of the proposed amendment, (2) 
that the quorum requirement for such purpose shall be 
a majority of all of the then residents members 
73 and (3) no amendment, alteration or addition to 
these by-laws shall be valid if its operation would be 
inconsistent with or adversely affect equity rights contained 
in use contracts. 

62. Construction 

Feminine or neuter pronouns shall be substituted for 
those of the masculine gender where required to properly 
apply and construe these by-laws. 

63. 

The property and facilities of the corporation, includ¬ 
ing, but not limited to, the garage, lobby and other com¬ 
munity space, shall at all times be restricted in use to the 
housing and related needs of the lawful occupants of the 
apartments and their guests. Under no circumstances 
shall community properly be leased or operated for profit. 
Kules and regulations controlling such use and the alloca¬ 
tion of garage space shall be made from time to time by 
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the board of directors. Members electing to take space 
in the garage shall pay snch monthly snm therefor as shall 
be fixed by the board of directors, which amount shall be 
added to the member’s monthly assessment as determined 
under By-Law 52. 
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Reply of Defendant Broadmoor Co-operative Apartments, 
Inc., to Plaintiffs’ Bequest for Admission Pursuant to 
Buie 36 

Now comes the defendant Broadmoor Co-operative 
Apartments, Inc., by its undersigned counsel, and for reply 
, to plaintiffs’ Bequest for Admission of the genuineness of 
certain documents pursuant to Buie 36 states: 

1, 2, 3 and 4. Defendant admits the genuineness of the 
documents referred to in these paragraphs. 

Now comes the defendant Broadmoor Co-operative 
Apartments, Inc., by its undersigned counsel, and for reply 
to plaintiffs’ Bequest to Admit the Truth of certain alleged 
matters of fact states as follows: 

1. Defendant states that there has been turned over to 
it by the former owners of said Broadmoor Apartments a 
list purporting to be an accurate list of the tenants in the 
various apartments and the number of the apartment occu¬ 
pied by each tenant; that since said list was furnished it is 
advised that three of the plaintiffs no longer occupy apart¬ 
ments in the Broadmoor Apartments, namely; Ellis 

75 U. Brent, Willard Goldheim and Franklin H. Smith; 
that according to said list Apartment No. 114 is oc¬ 
cupied by “Dr. and Mrs. William Ogus” and not by “Sara 
Ogus”, and defendant avers that Samuel D. Zlotnick, one 
of the plaintiffs who formerly occupied Apartment No. 102 
as a tenant, is now the owner of said apartment, having 
purchased it from the defendant Broadmoor Co-operative 
Apartments, Inc.; that if the information furnished the 
defendant by the former owners is accurate the plaintiffs, 
with the exceptions noted, are tenants and do occupy the 
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numbered apartment given after the name of each in the 
caption of the Complaint. 

2. Defendant admits that Bernard Bralove and Edward 
C. Ernst were the owners of the Broadmoor Apartments, 
but avers that on October 30, 1948, they conveyed title to 
said Apartments to this defendant. 

3. Defendant admits that it is a corporation existing un¬ 
der the laws of the State of Delaware, and that it is doing 
business in the District of Columbia. Defendant admits 
that on August 19, 1948, it entered into an Option Agree¬ 
ment to purchase the Broadmoor Apartments from defen¬ 
dants Bralove and Ernst, and thereafter exercised such op¬ 
tion by consummating the purchase of the Broadmoor 
Apartments on October 30, 1948. Defendant admits that 
plaintiffs 1 Exhibit No. 2 contains an acurate copy of such 
Option Agreement. 

4. 5, and 6. Defendant denies the allegations of Para¬ 
graphs 4,5 and 6 as stated, and avers the fact to be that the 
defendant Henry K. Ullman prior to the filing of the Com¬ 
plaint herein made an offer to the defendant to purchase 
Apartment 402 upon the terms set forth in Paragraph 7(B) 
of the Complaint as to price and terms of payment, but 
avers the fact to be that the defendant Ullman withdrew 
said offer before it was accepted, and that he is neither the 
purchaser nor owner of any apartment units in the Broad¬ 
moor Apartments. 

76 7, 8, 9 and 10. Defendant admits the allegations of 

these paragraphs, and avers that the defendants 
Flynn and McBride are now the owners of the apartments 
mentioned in these paragraphs. 

11. Defendant does not know how long any of the plain¬ 
tiffs have been tenants in the Broadmoor Apartments. It 
admits that, assuming the accuracy of the information 
given it by the former owners, the plaintiffs had leases 
which have now expired; defendant admits the plaintiffs 
are now tenants by sufferance, subject to the exceptions and 
qualifications set forth in its answer to Paragraph 1 as to 
certain of the plaintiffs. 
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12. Defendant has no way of knowing whether the allega¬ 
tions contained in Paragraph 12 are accurate or not, except 
it is advised that the plaintiffs who are tenants have not 
yet paid their rent for the month of November 1948. 

13. Defendant admits the allegations of this paragraph. 

14. Defendant admits that it opened an office in the 
Broadmoor Apartments on August 23, 1948. Defendant 
denies the other allegations of the paragraph, and avers the 
true facts to be that after the opening of said office numer¬ 
ous persons called at said office and requested information 
concerning the details of the co-operative plan set up by 
the defendant, and the prices and terms of purchase of 
apartments in the Broadmoor Co-operative Apartments; 
that such information was given to any inquirer, and copies 
of its Co-operative Perpetual Use and Equity Contract and 
copies of its Co-operative Apartments Deposit Agreement 
were furnished to anyone requesting such copies. Such 
documents were in the same form as set forth in Exhibits 
2 and 3 of the Complaint. 

Defendant has no way of knowing whether the plaintiffs 
and other tenants were among the numerous persons who 
visited its office and requested information and/or 
77 copies of its Co-operative Apartments Deposit 
Agreement and Perpetual Use and Equity Contract. 

15. Defendant denies the allegations of Paragraph 15 as 
stated, and avers the facts to be that the Co-operative Plan 
referred to was advertised in some newspapers; that it is 
entirely possible that if any tenants inquired of its agents 
as to the progress of the sale of the individual apartment 
units they may have been told (which was a fact) that the 
sale of the apartments was progressing very satisfactorily. 

Defendant denies that any of its agents ever told any of 
the tenants that “they had better purchase apartments 
quickly or they would be evicted by the purchasers thereof.” 

Defendant avers that most of the apartment units were 
sold without the purchaser ever inspecting the actual 
apartment purchased; it admits that in a few instances, 
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with the full cooperation and consent of the then tenant, a 
few of the apartments were visited by agents of the defen¬ 
dants together with a prospective purchaser who desired 
to see the lay-out of that particular apartment. 

Defendant avers that the defendants Bralove and Ernst 
were never and are not now agents of the defendant. 

16. Defendant is advised that the defendant Flynn an¬ 
swered certain questions asked of him by a reporter of the 
Washington Daily News in the month of August 1948. De¬ 
fendant is advised that Exhibit 5 does not correctly, ade¬ 
quately or truthfully report the discussion between the 
defendant Flynn and the reporter, and denies that said 
Exhibit 5 can properly be characterized as an “interview 7 ’ 
with the defendant Flynn. 

17. Defendant does not have sufficient information or 
knowledge to form a belief as to the truth of the aver- 

78 ments of this paragraph insofar as they relate to the 
other defendants. Replying to that portion of the 
allegations of this paragraph that relate to it, defendant 
states it makes no contention nor has it any controversy 
with any of the plaintiffs in this case. Defendant believes 
that a purchaser of an apartment in the Broadmoor Co-op¬ 
erative Apartments is a “landlord” under the provisions 
of the “District of Columbia Emergency Rent Control 
Act”, and is entitled to the protection and privileges of 
such Act. 

Broadmoor Co-operative Apartments, Inc. 

By: /s/ Edmund J. Flynn, 
President. 

/s/ Leo A. Rover, 

Attorney for defendant 
Broadmoor Co-operative Apartments, Inc. 
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Answer of Defendant Edmund J. Flynn to Plaintiffs’ 
Interrogatories Pursuant to Rule 33 

Now comes the defendant Edmund J. Flynn and for his 
Answer to the plaintiffs’ Interrogatories Pursuant to Rule 
33 states: 

1 and 2. Defendant avers that his wife, Elsie C. Flynn, 
and himself, jointly, have signed five Co-operative Apart¬ 
ment Deposit Agreements and five Perpetual Use and 
Equity Contracts with the defendant Broadmoor Co-opera¬ 
tive Apartments, Inc., and have consummated said con¬ 
tracts and agreements by purchasing the co-operative 
apartments described therein. Defendant and his wife have, 
accordingly, purchased and are the owners of Apartments 
Nos. 216-A, 416-A, 705, 413 and 719; the price and terms of 
said purchases being as follows: 

Nos. 216-A and 416-A at the assigned purchase price of . 
14,000 each, the equity cost of each is $1,650.20, a balance of 
$2,384.80 represents allocated mortgage indebtedness 
against each apartment, $40 each for initial working cap¬ 
ital, plus a monthly assessment of $27.50 covering opera¬ 
tion, maintenance and installment on mortgage allocation; 

Apartment 705 at the assigned purchase price of 
81 $8,000, the equity cost of which is $3,230.40, and the 

balance of $4,769.60 representing allocated mortgage 
indebtedness, $80 for initial working capital, plus a monthly 
assessment of $55 covering operation, maintenance and in¬ 
stallment on mortgage allocation; No. 413 at the assigned 
purchase price of $22,500, the equity cost of which is $9,- 
085.50, and the balance of $13,414.50 representing allocated 
mortgage indebtedness, $225 for initial working capital, 
plus a monthly assessment of $154.69 covering operation, 
maintenance and installment on mortgage allocation; and 
No. 719 at the assigned purchase price of $10,500, the equity 
cost of which is $4,239.90, and $6,260.10 as allocated mort- 
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gage indebtedness, the sum of $105 for initial working cap¬ 
ital, plus a monthly assessment of $72.19 covering opera¬ 
tion, maintenance and installment on mortgage allocation. 

Defendant admits that all of the Deposit Agreements and 
the Perpetual Use Contracts referred to are in the form 
described in Exhibits 2 and 3 of the Complaint. 

3. Defendant is without sufficient knowledge or informa¬ 
tion to form a belief as to the truth of the averment of this 
paragraph insofar as they relate to the other defendants. 
Defendant avers that he makes no contention at all; he does 
believe that a purchaser of an apartment in the Broadmoor 
Cooperative Apartments is a ‘ 4 landlord’’ under the provi¬ 
sions of the “District of Columbia Rent Control Act”, and 
is entitled to the protection and privileges of such Act. 

/s/ Edmund J. Flynn. 

/s/ Leo A. Rover, 

Attorney for defendant Edmund J. Flyrm. 

83 Filed Nov 9 1948 

Reply of Defendant Edmund J. Flynn to Request for 
Admission Pursuant to Rule 36 

Now comes the defendant Edmund J. Flynn, by his under¬ 
signed counsel, and for reply to plaintiffs’ Request for Ad¬ 
mission of the genuineness of certain documents pursuant 
to Rule 36 states: 

1, 2, 3 and 4. Defendant admits the genuineness of the 
documents referred to in these paragraphs. 

Now comes the defendant Edmund J. Flynn, by his un¬ 
dersigned counsel, and for reply to plaintiffs’ Request to 
Admit the Truth of certain matters of alleged fact states 
as follows: 

1. Defendant admits that here has been turned over to 
the defendant Broadmoor Co-operative Apartments, Inc., 
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by the former owners of said Broadmoor Apartments a list 
purporting to be an accurate list of the tenants in the vari¬ 
ous apartments, and the number of the apartment occupied 
by each tenant; that since said list was furnished he is 
advised that three of the plaintiffs no longer occupy apart¬ 
ments in the Broadmoor Apartments, namely; Ellis U. 
Brent, Willard Goldheim and Franklin H. Smith; that ac¬ 
cording to said list Apartment No. 114 is occupied by “Dr. 
and Mrs. William Ogus” and not by “Sara Og^is”, and 
defendant avers that Samuel D. Zlotnick, one of the plain¬ 
tiffs who formerly occupied Apart No. 102 as a tenant, is 
now the owner of said apartment having purchased it from 
the defendant Broadmoor Co-operative Apartments, 
84 Inc.; that if the information furnished by the for¬ 
mer owners is accurate the plaintiffs, with the ex¬ 
ceptions noted, are tenants and do occupy the numbered 
apartment given after the name of each given in the caption 
of the Complaint. 

2. Defendant admits that Bernard Bralove and Edward 
C. Ernst were the owners of the Broadmoor Apartments, 
but avers that on October 30, 1948, they conveyed title to 
the said Broadmoor Apartments to the Broadmoor Co-op¬ 
erative Apartments, Inc. 

3. Defendant admits that the defendant Broadmoor Co¬ 
operative Apartments, Inc., is a corporation existing under 
the laws of the State of Delaware, and that it is doing busi¬ 
ness in the District of Columbia. Defendant admits that on 
August 19, 1948, said corporation entered into an Option 
Agreement to purchase the Broadmoor Apartments from 
defendants Bralove and Ernst, and thereafter exercised 
such option by consummating the purchase of said Apart¬ 
ments on October 30, 1948. Defendant admits that plain¬ 
tiffs’ Exhibit No. 2 contains an accurate copy of such Option 
Agreement. 

4. 5 and 6. Defendant denies the allegations of Para¬ 
graphs 4, 5 and 6 as stated, and avers the fact to be that the 
defendant Henry K. Ullman prior to the filing of the Com- 
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plaint herein made an offer to the defendant Broadmoor 
Co-operative Apartments, Inc., to purchase Apartment 402 
upon the terms set forth in Paragraph 7(B) of the Com¬ 
plaint as to price and terms of payment, but avers the fact 
to be that the defendant Ulhnan withdrew said offer before 
it was accepted, and that he is neither the purchaser nor 
owner of any apartment units in the Broadmoor Apart¬ 
ments. 

85 7, 8, 9 and 10. Defendant admits the allegations 

of these paragraphs, and avers that the defendants 
McBride and himself are now the owners of the apartments 
mentioned in these paragraphs. 

11. Defendant does not know how long any of the plain¬ 
tiffs have been tenants in the Broadmoor Apartments. He 
admits that, assuming the accuracy of the information 
given to the defendant Broadmoor Co-operative Apart¬ 
ments, Inc., by the former owners, the plaintiffs had leases 
which have now expired; defendant admits the plaintiffs 
are now tenants by sufferance subject to the exceptions and 
qualifications set forth in his Answer to Paragraph 1 as to 
certain of the plaintiffs. 

12. Defendant has no way of knowing whether the allega¬ 
tions contained in Paragraph 12 are accurate or not, except 
that he is advised that the plaintiffs who are tenants have 
not yet paid their rent for the month of November 1948. 

13. Defendant admits the allegations of this Paragraph. 

14. Defendant admits that Broadmoor Co-operative 
Apartments, Inc., opened an office in the Broadmoor Apart¬ 
ments on August 23,1948. Defendant denies the other alle¬ 
gations of this paragraph, and avers the true facts to be 
that after the opening of said office numerous persons called 
at said office and requested information concerning the de¬ 
tails of the co-operative plan set up by the defendant Broad¬ 
moor Co-operative Apartments, Inc., and the price and 
terms of purchase of apartments in the Broadmoor Coop¬ 
erative Apartments; that such information was given to 
any inquirer, and copies of the Co-operative Apartment 
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Deposit Agreement and copies of the Co-operative Per¬ 
petual Use and Equity Contract were furnished to any¬ 
one requesting such copies. Such documents were 

86 in the same form as set forth in Exhibits 2 and 3 of 
the Complaint. 

Defendant has no way of knowing whether the plaintiffs 
and other tenants were among the numerous persons who 
visited the office of the Broadmoor Co-operative Apart¬ 
ments, Inc., and requested information and/or copies of the 
Co-operative Apartment Deposit Agreement and Perpetual 
Use and Equity Contract. 

15. Defendant denies the allegations of Paragraph 15 as 
stated, and avers the facts to be that the Co-operative Plan 
referred to was advertised in some newspapers; that it is 
entirely possible that if any of the tenants inquired of 
agents of the defendant corporation as to the progress of 
the sale of the individual apartments they may have been 
told (which was a fact) that the sale of the apartments was 
progressing very satisfactorily. 

Defendant denies that any of the agents of the corporate 
defendant ever told any of the tenants that “they had better 
purchase apartments quickly or they would be evicted by 
the purchasers thereof ”. 

Defendant avers that most of the apartment units were 
sold without the purchaser ever inspecting the actual apart¬ 
ment purchased. He admits that in a few instances, with 
the full cooperation and consent of the then tenant, a few 
of the apartments were visited by agents of the corporate 
defendant together with prospective purchasers who de¬ 
sired to see the lay-out of that particular apartment. 

Defendant avers that defendants Bralove and Ernst were 
never, and are not now, agents of the corporate defen¬ 
dant. 

87 16. Defendant admits that sometime in the month 
of August 1948 he answered certain questions asked 

of him by a reporter of the Washington Daily News. De¬ 
fendant avers that Exhibit 5 does not correctly, adequately 
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or truthfully report the discussion between him and the 
reporter, and denies that said Exhibit 5 can properly be 
characterized as an *‘ interview’’ with him. 

17. Defendant does not have sufficient information or 
knowledge to form a belief as to the truth of the averments 
of this paragraph insofar as they relate to the other defen¬ 
dants. Replying to that portion of the allegations of this 
paragraph that relate to him, defendant states he makes no 
contention at all. Defendant believes that a purchaser of 
an apartment in the Broadmoor Co-operative Apartments 
is a “landlord” under the provisions of the “District of 
Columbia Rent Control Act” and is entitled to the protec¬ 
tion and privileges of such Act. 

/s/ Edmund J. Flynn 

/s/ Leo A. Rover, 

Attorney for defendant Edmund J. Flynn. 

89 Filed Nov 9 1948 

Answer of Defendant Robert J. McBride to Plaintiffs’ 
Interrogatories Pursuant to Rule 33 

Now comes the defendant Robert J. McBride, by his 
undersigned counsel, and for answer to plaintiffs’ Inter¬ 
rogatories propounded under Rule 33 states: 

1 and 2. Defendant admits that he signed a Co-operative 
Apartment Deposit Agreement and a Perpetual Use and 
Equity Contract with the defendant Broadmoor Co-opera¬ 
tive Apartments, Inc., and that the forms attached to Ex¬ 
hibits 2 and 3 are accurate copies of the documents signed 
by him. The number of the apartment purchased by him is 
510; the equity cost is $8,076; the mortgage allocation is 
$11,924; and the total purchase price is $20,000; the initial 
working capital is $200; and the monthly assessment to 
cover operation, maintenance and installments on mort¬ 
gage allocation is $137.50. 
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3. Defendant does not have sufficient information or 
knowledge to form a belief as to the truth of the averments 
of this paragraph insofar as they relate to the other de¬ 
fendants. Replying to that portion of the allegations of 
this paragraph that refer to him, defendant states he makes 
no contention at all. Defendant believes that a pur- 

90 chaser of an apartment in the Broadmoor Co-opera¬ 
tive Apartments is a “landlord” under the provi¬ 
sions of the “District of Columbia Emergency Rent Act”, 
and is entitled to the protection and privileges of such Act 

/s/ Robert J. McBride 

/s/ Leo A. Rover, 

Attorney for defendant Robert J. McBride. 

• *•••«•••• 

91 Filed Nov 9 1948 

Reply of Defendant Robert J. McBride to Plaintiffs’ 
Request for Admission Pursuant to Rule 36 

Now comes the defendant Robert J. McBride, by his un¬ 
dersigned counsel, and for reply to plaintiffs’ Request to 
Admission of the genuineness of certain documents pur¬ 
suant to Rule 36 states: 

1, 2, 3 and 4. Defendant has no way of knowing whether 
the documents set forth in Exhibits 1 to 3, inclusive, were 
the type uniformly used by the defendant Broadmoor Co¬ 
operative Apartments, Inc., but he is advised that in the 
Reply being filed herein by the defendant Corporation the 
genuineness of such documents is admitted, so that he asks 
to be excused from replying any further to that portion of 
the Request. Defendant does not know whether the docu¬ 
ment described in Paragraph 4 is accurate or not, but is 
likewise advised that the genuineness of that document is 
being admitted by the defendant Corporation. 

Now comes the defendant Robert J. McBride, by his un¬ 
dersigned counsel, and for his reply to Plaintiffs’ Request 


70 

to admit the truth of certain alleged matters of fact states 
as follows: 

92 1. Defendant does not have sufficient knowledge or 
information to form a belief as to the truth of the 

allegations of Paragraph 1. 

2. Defendant does not have personal knowledge of the 
statements contained in Paragraph 2, but is advised that 
the present owner of the Broadmoor Apartments is the 
defendant Broadmoor Co-operative Apartments, Inc., and 
that it has sold various apartments therein to a number of 
individuals. 

3. Defendant does not have sufficient knowledge or infor¬ 
mation to form a belief of the truth of the averments con¬ 
tained in Paragraph 3, except that he is advised that the 
defendant Broadmoor Co-operative Apartments, Inc., did 
on August 19,1948, enter into an Option Agreement to pur¬ 
chase the Broadmoor Apartments from defendants Bra- 
love and Ernst, and is further advised that said option was 
exercised and the sale of said property to the defendant 
Broadmoor Co-operative Apartments, Inc., consummated 
on October 30,1948. 

4. 5, 6, 7 and 8. Defendant does not have sufficient knowl¬ 
edge or information to form a belief as to the truth of the 
averments contained in said paragraphs. 

9 and 10. Defendant admits the allegations of Para¬ 
graphs 9 and 10. 

11,12, 13, 14,15 and 16. Defendant does not have suf¬ 
ficient knowledge or information to form a belief as to the 
truth of the averments contained in these paragraphs, ex¬ 
cept that he is advised that the tenants in Broadmoor are 
tenants by sufferance. 

93 17. Defendant does not have sufficient knowledge 
or information to form a belief as to the allegations 

of this paragraph insofar as they relate to the other defen¬ 
dants. Replying to that portion of the allegations that re¬ 
fer to him defendant states that he makes no contention at 
all, but does believe that a purchaser of an apartment in the 
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Broadmoor Co-operative Apartments is a “landlord’’ un¬ 
der the provisions of the “District of Columbia Emergency 
Rent Act”, and is entitled to the protection and privileges 
of such Act. 

/s/ Robert J. McBride 

/s/ Leo A. Rover, 

Attorney for defendant Robert J. McBride . 

94 Filed Nov 9 1948 

Answer of Defendants Bernard Bralove and Edward C. 
Ernst to Plaintiffs’ Interrogatories Under Rule 33 

1. These defendants entered into an agreement with the 
Broadmoor Co-operative Apartments, Inc., dated August 
19,1948, a copy of which is included, among other things, in 
Exhibit 2 of the complaint. 

2. None other than a letter agreement of same date cov¬ 
ering items of remodeling and repairing in certain apart¬ 
ments. 

3. The position of these defendants is that they have sold 
the premises, described in the complaint, and have conveyed 
the same by deed dated October 30,1948, and they have no 
such contention as is set forth in the third interrogatory, 
nor do they have any contention with respect to the subject 
matter of such interrogatory. 

/s/ Edward C. Ernst 
/ s/ Bernard Bralove 


96 Filed Nov 9 1948 

Answer of Defendant Bernard Bralove to Request for 
Admission Pursuant to Rule 36 

- Defendant, Bernard Bralove, for answer to the request 
for admission pursuant to Rule 36 heretofore served by 
plaintiffs, respectfully states as follows: 
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Genuineness op Documents 

1.-4. inc. This defendant admits that the documents at¬ 
tached to the complaint for declaratory judgment and 
marked Exhibits 1 to 4 inclusive, are genuine copies. 

Admission of Facts 

1. Defendant admits, # with the exceptions hereinafter 
stated, that each plaintiff is a tenant in the apartment shown 
opposite the respective name of each plaintiff in the caption 
of the complaint, in the Broadmoor Apartments, 3601 Con¬ 
necticut Ave., N. W., but has no knowledge or information 
sufficient to form a belief as to whether each plaintiff occu¬ 
pies the apartment covered by his tenancy, and therefore 
can neither admit nor deny the same. Defendant is advised 
that Apartment No. 114 is occupied by Dr. and Mrs. William 
Ogus and that the following plaintiffs have vacated the 
apartment set opposite their respective names, that is to 
say: 

Ellis U. Brent Apartment No. 817A 

Willard Goldheim Apartment No. 304A 

Franklin H. Smith Apartment No. 316A 

97 2. Defendant admits that at the time of the filing 

of the complaint herein, he, together with the defen¬ 
dant Edward C. Ernst, were the owners of the property 
then known as the Broadmoor Apartments, being 3601 Con¬ 
necticut Avenue, N. W., Washington, D. C., but states that 
they no longer own said property, having deeded the same 
to the defendant Broadmoor Co-operative Apartments, Inc., 
on October 30,1948. 

3. Defendant upon information and belief admits the mat¬ 
ters in said paragraph contained. 

'4. to 10, inclusive. This defendant is not a party to any 
of the alleged agreements set forth in paragraphs four to 
ten inclusive, and can not therefore either admit or deny 
the truth of the matters in said paragraphs, and each of 
them, recited. 
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11. He admits the matters in said paragraph contained 

12. At the time this defendant was the owner of premises 
3601 Connecticut Avenue, N. W., Washington, D. C., the 
plaintiffs paid the rent to which landlords were entitled, 
and said plaintiffs were not in default under the terms of 
their respective tenancies, and, so far as he is advised, used 
their respective housing accommodations for no immoral or 
illegal purpose or for any purpose other than as a dwelling. 

13. Defendant admits, upon information and belief, the 
truth of the matters in said paragraph set forth. 

14. Defendant has no personal knowledge with respect to 
the matters set forth in said paragraph, and can not there¬ 
fore neither admit nor deny the same. 

15. This defendant denies that he, or any of his agents, 
informed the tenants that many of the apartments had been 
sold and that they had better purchase apartments quickly 
or they would be evicted by the purchasers thereof, and he 
further denies that apartments of tenants have been fre¬ 
quently visited by him or by his agents, accompanied 

98 by prospective purchasers. Defendant has no per¬ 
sonal knowledge with respect to the truth of the 
other recitals in said paragraph contained, and can not 
therefore admit nor deny the same. 

16. Defendant has no personal knowledge of the facts set 
forth in said paragraph and can not therefore admit nor 
deny the same. 

17. This defendant has or makes no such contentions as 
are set forth in said paragraph and he therefore denies the 
matters therein set forth. 

/s/ Bernard Bralove 

• ••••••••• 
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99 Filed Nov 9 1948 

Answer of Defendant Edward C. Ernst to Request for 
Admission Pursuant to Rule 36 

Defendant, Edward C. Ernst, for answer to the request 
for admission pursuant to Rule 36 heretofore served by 
plaintiffs, respectfully states as follows: 

Genuineness of Documents 

1.-4. inc. This defendant admits that the documents at¬ 
tached to the complaint for declaratory judgment and 
marked Exhibits 1 to 4 inclusive, are genuine copies. 

Admission of Facts 

1. Defendant admits, with the exceptions hereinafter 
stated, that each plaintiff is a tenant in the apartment shown 
opposite the respective name of each plaintiff in the caption 
of the complaint, in the Broadmoor Apartments, 3601 Con¬ 
necticut Ave. N. W., but has no knowledge or information 
sufficient to form a belief as to whether each plaintiff occu¬ 
pies the apartment covered by his tenancy, and therefore 
can neither admit nor deny the same. Defendant is advised 
that Apartment No. 114 is occupied by Dr. and Mrs. William 
Ogus and that the following plaintiffs have vacated the 
apartment set opposite their respective names, that is to 
say: 

Ellis U. Brent Apartment No. 817A 

Willard Goldheim Apartment No. 304A 

Franklin H. Smith Apartment No. 316A 

100 2. Defendant admits that at the time of the filing 
of the complaint herein, he, together with the de¬ 
fendant Bernard Bralove, were the owners of the property 
then known as the Broadmoor Apartments, being 3601 
Connecticut Avenue, N. W., Washington, D. C., but states 
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that they no longer own said property, having deeded the 
same to the defendant Broadmoor Co-operative Apart¬ 
ments, Inc. on October 30,1948. 

3. Defendant upon information and belief admits the 
matters in said paragraph contained. 

4. to 10, inclusive. This defendant is not a party to any 
of the alleged agreements set forth in paragraphs four to 
ten inclusive, and can not therefore either admit or deny 
the truth of the matters in said paragraphs, and each of 
them, recited. 

11. He admits the matters in said paragraph contained. 

12. At the time this defendant was the owner of premises 
3601 Connecticut Avenue, N. W., Washington, D. C., the 
plaintiffs paid the rent to which landlords were entitled, 
and said plaintiffs were not in default under the terms of 
their respective tenancies, and, so far as he is advised, used 
their respective housing accommodations for no immoral or 
illegal purpose or for any purpose other than as a dwelling. 

13. Defendant admits, upon information and belief, the 
truth of the matters in said paragraph set forth. 

14. Defendant has no personal knowledge with respect 
to the matters set forth in said paragraph, and can not 
therefore neither admit nor deny the same. 

15. This defendant denies that he, or any of his agents, 
informed the tenants that many of the apartments had been 
sold and that they had better purchase apartments quickly 
or they would be evicted by the purchasers thereof, and he 
further denies that apartments of tenants have been fre¬ 
quently visited by him or by his agents, accompanied 

101 by prospective purchasers. Defendant has no per¬ 
sonal knowledge with respect to the truth of the 
other recitals in said paragraph contained, and can not 
therefore admit nor deny the same. 

16. Defendant has no personal knowledge of the facts set 
forth in said paragraph and can not therefore admit nor 
deny the same. 
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17. This defendant has or makes no such contentions as 
are set forth in said paragraph and he therefore denies 
the matters therein set forth. 

/s/ Edward C. Ernst 


103 Filed Nov 15 1948 

Motion of Plaintiff L. D. Gasser for Summary Judgment 
Against the Defendants Bernard Bralove, Edward C. 
Ernst, Broadmoor Co-operative Apartments, Inc., and 
Robert J. McBride 

The plaintiff L. D. Gasser moves that the Court enter a 
summary judgment for said plaintiff against the defendants 
Bernard Bralove, Edward C. Ernst, Broadmoor Co-opera¬ 
tive Apartments, Inc., and Robert J. McBride pursuant to 
Rule 56 of the Federal Rules of Civil Procedure. He refers 
the Court to the interrogatories addressed to said defen¬ 
dants and the answers of said defendants thereto pursuant 
to Rule 33, to the request for admission addressed to said 
defendants and their replies thereto pursuant to Rule 36, 
and to the affidavit of the said plaintiff L. D. Gasser filed 
herewith, and he makes the same a part of this motion, and 
this plaintiff states further as follows: 

The pleadings, answers to interrogatories, and admis¬ 
sions on file, together with the affidavit referred to, show 
that there is no genuine issue as to any material fact and 
that the plaintiff L. D. Gasser is entitled to judgment as a 
matter of law. This is elaborated in the points and authori¬ 
ties filed herewith. 

Spencer Gordon 
Eleanor Sessoms 
/ s/ Spencer Gordon 

Attorneys for plaintiffs 
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104 Filed Nov 15 1948 

Affidavit of L. D. Gasser in Snpport of Motion for 
Summary Judgment 

District of Columbia, ss: 

L. D. Gasser, being sworn, says that he makes this affi¬ 
davit on personal knowledge, and that he is competent to 
testify to the matters stated therein, and he states as 
follows: 

He is a citizen of the United States and a resident of the 
District of Columbia, and is a tenant in the Broadmoor 
Apartments, 3601 Connecticut Avenue, N. W., and has been 
such a tenant since August 1, 1941, occupying Apartment 
No. 510, for which he has been paying rent at the rate of 
$145 a month. Such rent has been paid to and including 
October 31,1948, and on November 10, 1948, he tendered a 
check for $150.00 for the November, 1948, rent (plus $1 
telephone service and $10 garage storage) to the Broad¬ 
moor Co-operative Apartments, Inc., to whom he is advised 
that the defendants Bralove and Ernst conveyed said 
property on or about November 1, 1948. This tender was 
made to Edmund J. Flynn, who declined to receive such a 
check. This affiant has violated no obligation of his 

105 tenancy, has committed no nuisance in the apartment, 
and is not using the accommodations for an immoral 

or illegal purpose, or for other than living or dwelling pur¬ 
poses. 

/s/ L. D. Gasser 

Subscribed and sworn to before me this 13th day of 
November, 1948. 

A. Marie Linita 
Notary Public 

• ••••••••• 






78 

106 Filed Nov 16 1948 

Answer of Defendant Broadmoor Co-operative Apartments, 
Inc., to Interrogatories 1 and 2 

Now comes the defendant Broadmoor Co-operative 
Apartments, Inc., by its undersigned counsel, and for its 
answer to plaintiffs ’ interrogatories 1 and 2 pursuant to 
Buie 33 states: 

1. Defendant has been excused from answering the ques¬ 
tions propounded in this interrogatory. 

2. Defendant attaches a statement hereto containing the 
information requested in Paragraph 2. 

Broadmoor Co-operative Apartments, Inc. 

/s/ Edmund J. Flynn, 

President. 

/s/ Leo A. Rover, 

Attorney for defendant 
Broadmoor Co-operative Apartments , Inc. 


• • 

108 

• ••••••• 

Filed Nov 16 1948 

' 

Excerpts from Statement. 

Apartment 

Number 

Purchaser—Address 

• # 

500 

• ••••••• 

Wagner, L. R.—1028 Connecticut Avenue, N. W. 

• • 

301 

Marucchi, Rose E.—3714 13th Street, N.W. 

• * 

202 

Jackson, Marie M. and Eleanor M. Jackson— 

• • 

307 N. George Mason Dr., Arlington, Va. 


402 Safford, Clara Louise—804 Maple Avenue, 
Takoma Park, Md. 
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502 Pearse, Benjamin H. and Marie K. Pearse— 
410 Jefferson Street, Alexandria, Virginia 

• •••••••• 

802 Leonard, Walter A. and Elfriede Leonard— 
1215 16th Street, N.W. 


103 Gorman, Samuel-and Rhoda Gorman— 

1000 Mississippi Ave., S.E. • 

109 

204 Leasure, Katherine D. and Shelby C. Leasure— 
1614 Webster St., N.W. 


105 Hardester, John S. and Mary J. Hardester— 
3620 Connecticut Ave., N.W. 


805 Dulberger, Lillian R.—1445 Ogden St., N.W. 


206 Roberts, Ralph J. and Arleda Allen Roberts— 
1677 32nd St., N.W. 

110 

506 . 

706 Mervis, Milton I. and Bessie E. Mervis— 

60113th St., N.W. 

108 Ketchum, Irving W. and Elizabeth F. Ketchum— 
2950 Newark St., N.W. 


508 Mann, H. B.—1155 16th St., N.W. 
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109 Mayhuse, Margaret E. and Mary C. Mayhuse— 
1805 Quincy St., N. W. 


Ill 

310 Kidd, Raymond C. and Minnie M. Kidd— 
4222 South 32nd St., Arlington, Va. 

410 Veach, Virginia A.—2480 16th St., N.W. 

510 McBride, Robert J. and Zita N. McBride— 
3008 Tennyson St., N.W. 


311 Soto, George B.—Lafayette Hotel 
112 

313 Stapleton, Walter J. and Katherine V. Stapleton— 
The Broadmoor 

413 Flynn, Edmund J. and Elsie C. Flynn— 

225 Emerson St., N.W. 

513 Dantzler, Tillman T. and Annie Mae Dantzler— 
Bureau of Ships, Navy Department 
613 Greene, Joseph I. and Marjorie H. Greene— 

Marlyn Apartments, 39th and Cathedral Avenue, 
N.W. 


114 Donohoe, S. Dolan and Isabelle Donohoe— 
3014 32nd St., N.W. 


215 Fenton, Daniel J. and Mary K. Fenton— 
4410 Garrison St., N.W. 


113 

616 Cleveland, Bruce and Emma M. Cleveland— 
1331 Ft. Stevens Dr., N.W. 
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417 Gorman, Dora—5360 MacArthur Blvd., N.W. 
717 Fletcher, Easthel Louise—2311 15th St., N.W. 

119 Hand, Anna L.—414 Seward Square, S.E. 

*•••#•••• 

114 

719 Flynn, Edmund J. and Elsie C. Flynn— 

225 Emerson St., N.W. 

320 Osincup, Katherine M.—The Amherst, Orlando, 

Florida 


720 Lawler, Thomas B.—726 Jackson Place, N.W. 

• ••••••••• 

121 Jacquemyns, Robert Rolin— 

1818 H St., N.W., Room 935 

122 Stiehler, Robert D.—106 W. Underwood St., 

Chevy Chase, Md. 

222 Katsainos, Charles T.—2725 Ordway St., N.W. 

822 Dondero, Margaret R.—1718 Pennsylvania Ave., 
N.W. 


115 

316-A Rowe, Elizabeth F.—1725 17th Street, N.W. 

• ••••••••• 

705-A Hunt, Lucy J.—1330 Belmont St., N.W. 

817-A HoufF, Pauline R.—2039 New Hampshire Ave., 

N.W. 
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117 Filed Nov 18 1948 

Stipulation Dismissing Suit as to Defendant 
Henry E. Ullman 

It is stipulated and agreed that the above entitled cause 
be dismissed as to the defendant Henry K. Ullman. 

Spencer Gordon 
Eleanor Sessoms 

/s/ Spencer Gordon 

Attorneys for Plaintiffs 

/s/ Franklyn Yasmer 

Attorney for defendant 
Henry K. Ullman 

/s/ John J. Cakmody 

Attorney for defendants 
Bernard Bralove and 
Edward C. Ernst 

/$/ Leo A. Rover 

Attorney for defendants 
Broadmoor Co-operative 
Apartments, Inc., Edmund 
J. Flynn and Robert J. 
McBride 

118 Filed Nov 23 1948 

Motion of Plaintiffs to Add and to Drop Parties and for 

Leave to File Amendment and Supplement to Complaint 

The plaintiffs move: 

1. That the following parties be added as plaintiffs: Wil- 
ford H. Cox, Maurice L. Greenburg, Isabel L. Kohner, 
Vera M. Lundquist, John F. McGregor, Samuel B. Pack, 
Leona H. Roller, David L. Stern and William I. Ogus. 




83 


2. That the following parties be added as defendants: L. 
R. Wagner, Clara Louise Safford, Benjamin H. Pearse, 
Marie K. Pearse, Walter A. Leonard, Elfriede Leonard, 
Samuel Gorman, Rhoda Gorman, Katherine D. Leasure, 
Shelby C. Leasure, John S. Hardester, Mary J. Hardester, 
Lillian R. Dulberger, Ralph J. Roberts, Arleda Allen 
Roberts, Milton I. Mervis, Bessie E. Mervis, Irving W. 
Ketchum, Elizabeth F. Ketchum, H. B. Mann, Margaret E. 
Mayhuse, Mary C. Mayhuse, Raymond C. Kidd, Minnie M. 
Kidd, Virginia A. Veach, George B. Soto, Walter J. Staple- 
ton, Katherine V. Stapleton, Elsie C. Flynn, Tillman T. 
Dantzler, Annie Mae Dantzler, Joseph I. Greene, Marjorie 
H. Greene, S. Dolan Donohoe, Isabelle Donohoe, Daniel J. 
Fenton, Mary K. Fenton, Bruce Cleveland, Emma M. 
Cleveland, Dora Gorman, Easthel Louise Fletcher, Anna 
L. Hand, Katherine M. Osincup, Thomas B. Lawler, Robert 

Polin Jacquemyns, Robert D. Stiehler, Charles T. 
119 Katsainos, Margaret R. Dondero, Zita N. McBride, 
George Joseph Fredrich, Jr., and Mollie A. 
Fredrich. 

3. That the following parties be dropped as plaintiffs: 
Ellis U. Brent, Agnes V. Curtis, W. L. Fenstermacher, 
Willard Goldheim, Franklin H. Smith, and Samuel D. 
Zlotnick. 

4. That Henry K. Ullman be dropped as a defendant. 

5. That leave be given to file an amendment and supple¬ 
ment to the complaint in the form attached to this motion, 
and that an order to that effect be entered in the form also 
attached to this motion. 

As reason for this motion the plaintiffs say that the par¬ 
ties named as additional plaintiffs are tenants in the 
Broadmoor Apartments whose rights and claims are simi¬ 
lar to those of the present plaintiffs in the suit, that the 
parties to be named as additional defendants are persons 
who have entered into perpetual use and equity contracts 
with the defendant Broadmoor Co-operative Apartments, 
Inc., and whose rights and claims are similar to those of the 





84 


original defendants Ullman, Flynn and McBride, that the 
original plaintiffs whose names are to be dropped are per¬ 
sons who are no longer interested in the litigation, that by 
stipulation the suit has already been dismissed as to the 
defendant Henry K. Ullman whose name is to he dropped, 
and that the proposed amendment and supplement makes 
these changes in the parties and adds certain facts which 
have occurred since the filing of the complaint. 

Spencer Gordon 
Eleanor Sessoms 
/ s/ Spencer Gordon 

Attorneys for Plaintiffs 


120 Filed Dec 30 1948 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3926-48 


1. Adeline I. Abbot 

Apartment No. 121 

2. Walter S. Abernathy 

Apt. No. 802 

3. E. C. Berry 

Apt. No. 222 

4. Betty Woodall Biesemeier 

Apt. No. 502 

5. Samuel R. Blanken 

Apt No. 204 

6. Ellis U. Brent (dropped) 

Apt. No. 817A 

7. Manly F. Brent 

Apt. No. 108 

8. George E. Brown 

Apt. No. 706 

9. Agnes V. Curtis (dropped) 

Apt. No. 301 

10. Allen V. de Ford 

Apt. No. 413 

11. William J. Devine 

Apt. No. 513 

12. W. L. Fenstermacher (dropped) 

Apt No. 202 

13. L. D. Gasser 

Apt No. 510 

14. Raymond J. Gerber 

Apt No. 613 

15. I. L. Goldheim 

Apt No. 313 

16. Willard Goldheim (dropped) 

Apt No. 304A 

17. C. M. Hobart 

Apt. No. 822 

18. Edgar C. Kaufman 

Apt No. 320 

19. Henry L. Kaufman 

Apt No. 105 
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20. Alvin A. Kraft 

21. Thomas E. Lyons 

22. Robert Meyer 

23. Joseph K. Moyer 

24. Robert N. Nash 

25. George W. Neville 

26. Sara Ogus 

27. Louis Pappas 

28. Margaret D. Price 

29. Hilda Schoenthal 

30. Franklin H. Smith (dropped) 

31. Theodore Spector 

32. Frank J. Waters 

33. Samuel D. Zlotnick (dropped) 

34. Wilford H. Cox 

35. Maurice L. Greenburg 

36. Isabel L. Kohner 

37. Vera M. Lundquist 

38. John F. McGregor 

39. Samuel B. Pack 

40. Leona H. Roler 

41. David L. Stern 

42. William I. Ogus 


Apt. No. 109 
Apt. No. 500 
Apt. No. 708 
Apt. No. 720 
Apt. No. 122 
Apt. No. 119 
Apt. No. 114 
Apt. No. 805 
Apt. No. 311 
Apt. No. 719 
Apt. No. 316A 
Apt. No. 402 
Apt. No. 215 
Apt. No. 102 
Apt. No. 717 
Apt. No. 206 
Apt. No. 616 
Apt. No. 103 
Apt. No. 417 
Apt. No. 506 
Apt. No. 310 
Apt. No. 410 
Apt. No. 114 


Broadmoor Apartments 
3601 Connecticut Avenue, N.W. 
Washington, D. C. 
Plaintiffs 

v. 

1. Bernard Bralove 

Shoreham Hotel 

2500 Calvert Street, N. W. 

Washington, D. C. 

2. Edward C. Ernst 

Broadmoor Apartments 
3601 Connecticut Avenue, N. W. 
Washington, D. C. 
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121 3. Broadmoor Co-operative Apartments, Inc., 

a corporation 
Broadmoor Apartments 
3601 Connecticut Avenue, N. W. 
Washington, D. C. 

4. Henry K. Ullman (dropped) 

3609 Appleton Street, N. W. 

Washington, D. C. 

5. Edmund J. Flynn (Apt. Nos. 413, 719) 

225 Emerson Street, N. W. 

Washington, D. C. 

6. Robert J. McBride (Apt. No. 510) 

3008 Tennyson Street, N. W. 

Washington, D. C. 

7. L. R. Wagner (Apt. No. 500) 

1028 Connecticut Avenue, N. W. 
Washington, D. C. 

8. Clara Louise Safford (Apt. No. 402) 

804 Maple Avenue 
Takoma Park, Maryland 

9. Benjamin H. Pearse (Apt. No. 502) 

410 Jefferson Street 
Alexandria, Virginia 

10. Marie K. Pearse (Apt. No. 502) 

410 Jefferson Street 
Alexandria, Virginia 

11. Walter A. Leonard (Apt. No. 802) 

1215 16th Street, N. W. 

Washington, D. C. 

12. Elfriede Leonard (Apt. No. 802) 

1215 16th Street, N. W. 

Washington, D. C. 

13. Samuel Gorman (Apt. No. 103) 

1000 Mississippi Avenue, S. E. 
Washington, D. C. 

14. Rhoda Gorman (Apt. No. 103) 

1000 Mississippi Avenue, S. E. 
Washington, D. C. 
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15. Katherine D. Leasure (Apt. No. 204) 

1614 Webster Street, N. W. 
Washington, D. C. 

16. Shelby C. Leasure (Apt. No. 204) 

1614 Webster Street, N. W. 
Washington, D. C. 

17. John S. Hardester (Apt. No. 105) 

3620 Connecticut Avenue, N. W. 
Washington, D. C. 

122 18. Mary J. Hardester (Apt. No. 105) 

3620 Connecticut Avenue, N. W. 
Washington, D. C. 

19. Lillian R. Dulberger (Apt. No. 805) 

1445 Ogden Street, N. W. 
Washington, D. C. 

20. Ralph J. Roberts (Apt. No. 206) 

1677 32nd Street, N. W. 
Washington, D. C. 

21. Arleda Allen Roberts (Apt. No. 206) 

1677 32nd Street, N. W. 
Washington, D. C. 

22. Milton I. Mervis (Apt. No. 706) 

60113th Street, N. W. 

Washington, D. C. 

23. Bessie E. Mervis (Apt No. 706) 

60113th Street, N. W. 

Washington, D. C. 

24. Irving W. Ketchum (Apt. No. 108) 

2950 Newark Street, N. W. 
Washington, D. C. 

25. Elizabeth F. Ketchum (Apt. No. 108) 

2950 Newark Street, N. W. 
Washington, D. C. 

26. H. B. Mann (Apt. No. 508) 

115516th Street, N. W. 

Washington, D. C. 





27. Margaret E. Mayhuse (Apt. No. 109) 

1805 Quincy Street, N. W. 
Washington, D. C. 

28. Mary C. Mayhuse (Apt. No. 109) 

1805 Quincy Street, N. W. 
Washington, D. C. 

29. Raymond C. Kidd (Apt. No. 310) 

4222 South 32nd Street 
Arlington, Virginia 

30. Minnie M. Kidd (Apt. No. 310) 

4222 South 32nd Street 
Arlington, Virginia 

31. Virginia A. Veach (Apt. No. 410) 

2480 16th Street, N. W. 
Washington, D. C. 

32. George B. Soto (Apt. No. 311) 

Lafayette Hotel 
Washington, D. C. 

33. Walter J. Stapleton (Apt. No. 313) 

The Broadmoor 
Washington, D. C. 

34. Katherine V. Stapleton (Apt. No. 313) 

The Broadmoor 
Washington, D. C. 

35. Elsie C. Flynn (Apt. Nos. 413, 719) 

225 Emerson Street, N. W. 
Washington, D. C. 

36. Tillman T. Dantzler (Apt No. 513) 

Bureau of Ships 
Navy Department 
Washington, D. C. 

37. Annie Mae Dantzler (Apt. No. 513) 

Bureau of Ships 
Navy Department 
Washington, D. C. 
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38. Joseph I. Greene (Apt. No. 613) 

Marlyn Apartments 

39th and Cathedral Avenue, N. W. 

Washington, D. C. 

39. Marjorie H. Greene (Apt. No. 613) 

Marlyn Apartments 

39th and Cathedral Avenue, N. W. 

Washington, D. C. 

40. S. Dolan Donohoe (Apt. No. 114) 

3014 32nd Street, N. W. 
Washington, D. C. 

41. Isabelle Donohoe (Apt. No. 114) 

3014 32nd Street, N. W. 

Washington, D. C. 

42. Daniel J. Fenton (Apt. No. 215) 

4410 Garrison Street, N. W. 
Washington, D. C. 

43. Mary K. Fenton (Apt. No. 215) 

4410 Garrison Street, N. W. 
Washington, D. C. 

44. Bruce Cleveland (Apt. No. 616) 

1331 Ft. Stevens Drive, N. W. 
Washington, D. C. 

45. Emma M. Cleveland (Apt. No. 616) 

1331 Ft. Stevens Drive, N. W. 
Washington, D. C. 

46. Dora Gorman (Apt. No. 417) 

5360 MacArthur Blvd., N. W. 
Washington, D. C. 

47. Easthel Louise Fletcher (Apt. No. 717) 

231115th Street, N. W. 

Washington, D. C. 

48. Anna L. Hand (Apt. No. 119) 

414 Seward Square, S. E. 
Washington, D. C. 

124 49. Katherine M. Osincup (Apt. No. 320) 

The Amherst 
Orlando, Florida 
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50. Thomas B. Lawler (Apt. No. 720) 

726 Jackson Place, N. W. 

Washington, D. C. 

51. Robert Polin Jacquemyns (Apt. No. 121) 

1818 H Street, N. W., Room 935 
Washington, D. C. 

52. Robert D. Stiehler (Apt. No. 122) 

106 W. Underwood Street 
Chevy Chase, Maryland 

53. Charles T. Katsainos (Apt. No. 222) 

2725 Ordway Street, N. W. 

Washington, D. C. 

54. Margaret R. Dondero (Apt. No. 822) 

1718 Pennsylvania Avenue, N. W. 
Washington, D. C. 

55. Zita N. McBride (Apt No. 510) 

3008 Tennyson Street, N. W. 

Washington, D. C. 

56. George Joseph Fredrich, Jr. (Apt No. 506) 

Roosevelt Hotel 
Washington, D. C. 

57. Mollie A. Fredrich (Apt No. 506) 

Roosevelt Hotel 
Washington, D. C. 

Defendants 

Amendment and Supplement to Complaint 

The plaintiffs hereby amend and supplement their com¬ 
plaint as follows: 

1. The persons listed in the caption above as Plaintiff’s 
Nos. 34 to 42, inclusive, are added as plaintiffs, and the 
persons listed in the caption above as Defendants Nos. 7 to 
57, inclusive, are added as defendants. 

2. The name of Plaintiff No. 8 was originally given as 
“George E. Brower” in the complaint. This was a typo¬ 
graphical error. His name is corrected to “George 
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125 E. Brown.” The original plaintiffs Ellis XJ. Brent, 

No. 6, Agnes V. Curtis, No. 9, Willard Goldheim, No. 

16, and Franklin H. Smith, No. 30, have given up their 
apartments in the Broadmoor. Original plaintiff W. L. 
Fenstermacher, No. 12, expects to do so on December 1, 
1948. The plaintiff Samuel D. Zlotnick, No. 33, has signed 
a use and equity contract for apartment No. 102 formerly 
occupied by him. Said plaintiffs are no longer interested 
in this suit, and they are therefore dropped as plaintiffs. 
By stipulation the suit has been dismissed as to the defen¬ 
dant Henry K. Ullman, No. 4, and he is dropped as a 
defendant. 

3. The additional plaintiffs are tenants in the Broadmoor 
Apartments, each plaintiff occupying the numbered apart¬ 
ment given after his or her name in the caption hereof. 
The additional defendants have entered into perpetual use 
and equity contracts with the defendant Broadmoor Co-op¬ 
erative Apartments, Inc., in the form shown in Exhibit 3 
of the complaint, whereby each of them has agreed to pur¬ 
chase the right of perpetual use and enjoyment of the 
apartment in the Broadmoor bearing the number given im¬ 
mediately after his or her name in the caption. There is 
attached hereto marked Exhibit 6, and made a part hereof, 
a table showing as to each apartment in question in this suit 
the rent paid by the present plaintiff-tenant, and the so- 
called “purchase price”, “equity cost”, working capital 
assessments, and monthly assessments thereon, paid by the 
defendant who has entered into a contract for such apart¬ 
ment. All allegations of the complaint are incorporated 
herein by reference, and are to be taken as applying to the 
additional plaintiffs and to the additional defendants, un¬ 
less otherwise stated. 

4. By deed dated October 27,1948, recorded November 1, 

1948, in the Office of the Recorder of Deeds of the 

126 District of Columbia, the defendants Bernard Bra- 

love and Edward C. Ernst conveyed the property on 

which the Broadmoor Apartments is located to the defen¬ 
dant Broadmoor Co-operative Apartments, Inc. 
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5. Thereafter the plaintiffs, as tenants of the Broadmoor, 
received bills from the defendants Bernard Bralove and 
Edward C. Ernst for service charges prior to November 1, 
1948, but did not receive from said defendants the usual 
bills for rent for the month of November, 1948. The defen¬ 
dants later received bills on the letterhead of “The Broad- 
moor ,, , said bills saying “A/c rent due co-operative owner 
of apartment, payable to Edmund J. Flynn, Agent.’ ’ Some 
of the plaintiffs thereupon offered to pay said rent by check 
to the Broadmoor Co-operative Apartments, Inc., making 
said offer to the defendant Edmund J. Flynn as its agent, 
but said defendant Flynn would not accept such checks. 
Thereafter some of the plaintiffs drew checks to the order 
of Edmund J. Flynn, Agent, and turned them in at the 
office of the Broadmoor in payment of such bills with a 
statement as follows: 

“I hand you herewith check to the order of Edmund J. 
Flynn, Agent, for the rent for my apartment in the Broad¬ 
moor and service charges. Payment in this manner is not 
to be considered as an admission on my part that any ‘co¬ 
operative owner of an apartment 7 is my landlord. I con¬ 
sider that my landlord is the Broadmoor Co-operative 
Apartments, Inc., the present owner of the property, and 
would make payment to that corporation if you as their 
agent would accept payment in that form. 

(Signed) . 

NAME OF TENANT 

Shortly thereafter these checks were returned by the defen¬ 
dant Edmund J. Flynn with letters in form as follows: 

“Returned herewith is your check made payable to Ed¬ 
mund J. Flynn, Agent, tendered as payment of the bill ren¬ 
dered to you for rent and services for the month of 
127 November 1948, on Apartment ...., The Broadmoor, 
3601 Connecticut Avenue, N. W., Washington, D. C. 
Your letter of transmittal that accompanied said check 
stated that you did not recognize the right of the co-op- 
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erative owner of your apartment to receive said rental pay¬ 
ment. As agent for said co-operative owner I cannot accept 
a rental payment made with the reservation that you do not 
recognize my principal’s right to receive it.” 

The plaintiffs are ready and willing to pay their November 
rent and subsequent rent to whatever person or corporation 
is determined to be their landlord as a result of these pro¬ 
ceedings, and are willing meanwhile to pay the same to the 
defendant Edmund J. Flynn, as agent for the defendant 
Broadmoor Co-operative Apartments, Inc., or the indi¬ 
vidual defendants as their interests may appear, if this can 
be done with the understanding that the plaintiffs do not 
thereby recognize the individual defendants as their land¬ 
lords. 

6. On behalf of the additional plaintiffs and as against 
the additional defendants, the same prayers are made as in 
the original complaint, and they are incorporated herein by 
reference and made a part hereof. 

Spencer Gordon 
Eleanor Sessoms 
/ s/ Spencer Gordon 

Attorneys for Plaintiffs 

128 Filed Nov 23 1948 

Exhibit 6 


Payments by Individual Defendants 
Under Use and Equity Contract 


Apt. 

No. 

Monthly Rent 

Paid By Present 

Tenant- Purchase 


Initial 

Working 

Capital 

Monthly 

Plaintiff 

Price 

Assessment 

Assessments 

103 

$ 85.00 

$10,500.00 

$4,239.90 

$105.00 

$ 72.19— 

105 

70.00 

11,500.00 

4,643.70 

115.00 

79.06+ 

108 

103.00 

17,500.00 

7,066.50 

175.00 

120.31+ 

109 

96.00 

12,500.00 

5,047.50 

125.00 

85.94— 

114 

165.00 

24,500.00 

9,893.10 

245.00 

168.44+ 

119 

• • 

10,500,00 

4,239.90 

105.00 

72.19 
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121 

135.00 

20,000.00 

122 

125.00 

17,500.00 

204 

100.00 

20,000.00 

206 

115.00 

17,500.00 

215 

82.50 

11,500.00 

222 

116.00 

17,500.00 

310 

145.00 

20,000.00 

311 

91.00 

8,500.00 

313 

140.00 

22,500.00 

320 

80.00 

11,000.00 

402 

93.00 

13,000.00 

410 

110.00 

20,000.00 

413 

140.00 

22,500.00 

417 

70.00 

12,000.00 

500 

100.00 

13,000.00 

502 

95.00 

13,000.00 

506 

107.00 

17,500.00 

508 

110.00 

17,500.00 

510 

145.00 

20,000.00 

513 

140.00 

20,000.00 

613 

140.00 

20,000.00 

616 

85.00 

11,500.00 

706 

115.00 

17,500.00 

717 

110.00 

12,000.00 

719 

79.00 

10,500.00 

802 

95.00 

13,000.00 

805 

85.00 

8,000.00 

822 

130.00 

17,500.00 




8,076.00 

200.00 

137.50+ 

7,066.50 

175.00 

120.31— 

8,076.00 

200.00 

137.50+ 

7,066.50 

175.00 

120.31+ 

4,643.70 

115.00 

79.06— 

7,066.50 

175.00 

120.31+ 

8,076.00 

200.00 

137.50— 

3,432.30 

85.00 

58.44- 

9,085.50 

225.00 

154.69+ 

4,441.80 

110.00 

75.63— 

5,249.40 

130.00 

89.38— 

8,076.00 

200.00 

137.50+ 

9,085.50 

225.00 

154.69+ 

4,845.60 

120.00 

82.50+ 

5,249.40 

130.00 

89.38— 

5,249.40 

130.00 

89.38— 

7,066.50 

175.00 

120.31+ 

7,066.50 

175.00 

120.31+ 

8,076.00 

200.00 

137.50— 

8,076.00 

200.00 

137.50— 

8,076.00 

200.00 

137.50— 

4,643.70 

115.00 

79.06— 

7,066.50 

175.00 

120.31— 

4,845.60 

120.00 

82.50— 

4,239.90 

105.00 

72.19— 

5,249.40 

130.00 

89.38— 

3,230.40 

80.00 

55.00— 

7,066.50 

a a 

175.00 

a 

120.31— 




95 


129 Filed Nov 30 1948 

Order 

Upon consideration of the motion of the plaintiffs filed 
herein to add additional parties and to drop parties and for 
leave to file an amendment and supplement to the com¬ 
plaint, it is by the Court this 30th day of November, 1948, 
Ordered, That the following persons are added as plain¬ 
tiffs: Wilford H. Cox, Maurice L. Greenburg, Isabel L. 
Kohner, Vera M. Lundquist, John F. McGregor, Samuel B. 
Pack, Leona H. Roller, David L. Stern and William I. Ogus; 

That the following persons are dropped as plaintiffs: 
Ellis U. Brent, Agnes V. Curtis, W. L. Fenstermacher, 
Willard Goldheim, Franklin H. Smith, and Samuel D. Zlot- 
nick; 

That the following persons are added as defendants: 
L. R. Wagner, Clara Louise Safford, Benjamin H. Pearse, 
Marie K. Pearse, Walter A. Leonard, Elfriede Leonard, 
Samuel Gorman, Rhoda Gorman, Katherine D. Leasure, 
Shelby C. Leasure, John S. Hardester, Mary J. Hardester, 
Lillian R. Dulberger, Ralph J. Roberts, Arleda Allen Rob¬ 
erts, Milton I. Mervis, Bessie E. Mervis, Irving W. 
Ketchum, Elizabeth F. Ketchum, H. B. Mann, Margaret E. 
Mayhuse, Mary C. Mavhuse, Raymond C. Kidd, Minnie M. 
Kidd, Virginia A. Veach, George B. Soto, Walter J. 

130 Stapleton, Katherine V. Stapleton, Elsie C. Flynn, 
Tillman T. Dantzler, Annie Mae Dantzler, Joseph I 

Greene, Marjorie H. Greene, S. Dolan Donohoe, Isabelle 
Donohoe, Daniel J. Fenton, Mary K. Fenton, Bruce Cleve¬ 
land, Emma M. Cleveland, Dora Gorman, Easthel Louise 
Fletcher, Anna L. Hand, Katherine M. Osincup, Thomas B. 
Lawler, Robert Polin Jacquemyns, Robert D. Stiehler, 
Charles T. Katsainos, Margaret R. Dondero, Zita N. Mc¬ 
Bride, George Joseph Fredrich, Jr., and Mollie A. Fred- 
rich; 

That Henry K. Ullman is dropped as a defendant; 
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And that the plaintiffs be, and they are hereby, given 
leave to file the amendment and supplement to the com¬ 
plaint which is attached to said motion. 

Jas. W. Morris 
Judge 

TVe consent to the entry of this order. 

/s/ John J. Carmody 

i Attorney for defendants Bralove and Ernst 
/s/ Leo A. Rover 

Attorney for defendants Broadmoor 
Co-operative Apartments , lnc. f 
Edmund J. Flynn and 
Robert J. McBride 

***#•••••• 

131 Filed Nov 30 1948 

Affidavit of Edmund J. Flynn in Opposition to Plaintiff’s 
Motion for Summary Judgment 

District of Columbia, to wit: 

I, Edmund J. Flynn, on oath depose and say that I am the 
President of Broadmoor Co-operative Apartments, Inc., 
and that I am familiar with the books, records and transac¬ 
tions of said corporation; that I am familiar with the facts 
of my personal knowledge that Robert J. McBride, one of 
the defendants in this cause, has purchased Apartment No. 
510 in the Broadmoor Co-operative Apartments, having con¬ 
tracted to pay an equity cost of $8,076.00 and assuming an 
allocated mortgage indebtedness of $11,924.00; that the said 
defendant McBride has paid to the said corporation the full 
equity cost of his apartment, and as well as his current 
month’s operating assessment, and the sum of $200.00 as 
a pro rata assessment for initial working capital; and that 
the payment of said equity cost has been acknowledged by 
the corporation on the original Perpetual Use and Equity 
Contract between the said McBride and the said corpora- 
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tion, and said original contract has been delivered to the 
said McBride bearing appropriate endorsement showing 
that said equity cost has been paid in full. 

Edmund J. Flynn. 

132 Filed Dec 1 1948 

Stipulation 

1. Leo A. Rover, Esquire, enters his appearance as attor¬ 
ney for defendants 7 to 57, inclusive. 

2. The motions to dismiss the complaint heretofore filed 
on behalf of the defendants Bernard Bralove, Edward C. 
Ernst, Broadmoor Co-operative Apartments, Inc., Edmund 
J. Flynn, and Robert J. McBride as against the plaintiffs 
1 to 33, inclusive, may be considered as though they had 
been filed on behalf of all defendants now in the case against 
all plaintiffs now in the case and to the amendment and 
supplement to the complaint as well as to the original com¬ 
plaint. 

Spencer Gordon 
Eleanor Sessoms 

/s/ Spencer Gordon 

Attorneys for Plaintiffs 

/s/ John J. Carmody 

Attorney for defendants 
Bralove and Ernst 

/s/ Leo A. Rover 

Attorney for all other 
defendants 

• ••*•••••• 

133 Filed Jan 7 1949 

Order Extending Motion to Dismiss to Complaint as 
Amended and Supplemented 

Upon consideration of the oral motion made herein by 
defendants, and it appearing that counsel for plaintiffs 
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have consented to the granting of such Motion, it is by the 
Court this 1st day of December, 1948, 

Ordered, that the Motion to Dismiss heretofore filed by 
said defendants to the original Complaint herein shall be 
considered by the Court as applying to the Complaint as 
Amended and Supplemented. 

Edward A. Tamm, 

Judge . 

• ••••••••• 

134 Filed Dec 9 1948 

Memorandum Opinion 

Plaintiffs in this action are more than thirty tenants in 
the Broadmoor Apartments whose leases have expired and 
who are admittedly tenants by sufferance. The defendants 
are the former owners of the Broadmoor Apartments; the 
Cooperative Corporation which has purchased the apart¬ 
ment property from the previous owners; the realtor in¬ 
volved in the transaction and the additional defendants are 
some fifty purchasers of apartments in the Broadmoor 
building under the provisions of the new cooperative or¬ 
ganization. 

135 The plaintiffs contend that the sale of the Broad¬ 
moor Apartments to the Cooperative Corporation 

was made for the purposes of evading the provisions of the 
District of Columbia Emergency Bent Act (D C Code T. 45, 
§1601 et. seq.) and that the present purchasers of apart¬ 
ments from the Cooperative Corporation are not entitled, 
under the provisions of the Rent Act, to possession of the 
apartments purchased by these defendants. 

The plaintiffs bring this action in the form of a Complaint 
for a Declaratory Judgment, praying that the Court declare 
that plaintiffs ’ right to continue in possession of the apart¬ 
ments occupied by them cannot, because of the provisions of 
the- Rent Act, be affected by the sale of the property by 
defendants Bralove and Ernst, former owners, to the de¬ 
fendant Broadmoor Cooperative Apartments, Inc., or by 



99 


the possession by the 44 perpetual use and equity contracts’ * 
obtained by those defendants who are purchasers of indi¬ 
vidual apartments. The defendants, in contesting the is¬ 
sues, move the Court for dismissal of the complaint upon 
several grounds, challenging the applicability of the De¬ 
claratory Judgments Act to the facts in this case, alleging 
that the action is prematurely filed, and that adequate 
remedy is available in the Municipal Court. In addition, 
plaintiff L. D. Gasser, occupant of an apartment in the 
Broadmoor Apartments since 1941 and presently occupying 
his apartment under an expired lease, moves for Summary 
Judgment against various defendants including Robert J. 
McBride, who is the purchaser of the apartment presently 
occupied by plaintiff Gasser. The Motion for Summary 
Judgment by plaintiff Gasser brings the case forward to 
test the legal question involved. Upon oral argument of the 
case, counsel stipulated that the hearing would be for the 
purpose of submitting the facts of the case to the Court 
for adjudication on the merits, upon the facts established 
by the pleadings and the resulting legal conclusions which 
the Court would draw therefrom. 

136 The rights of the litigants must be determined 
within the provisions of the DC Rent Act referred 
to above, the pertinent sections of which are as follows: 

44 45-1605. (a) It shall be unlawful, regardless of any 
agreement, lease, or other obligation heretofore or 
hereafter entered into, for any person to demand or 
receive any rent in excess of the maximum-rent ceiling, 
or refuse to supply any service, required by the mini¬ 
mum-service standard, or otherwise to do or omit to do 
any act in violation of any provision of this chapter or 
of any regulation, order, or other requirements there¬ 
under, or to offer or agree to do any of the foregoing. 
Nothing herein shall he construed to require the refund 
of any rent paid or payable for the use or occupancy of 
housing accommodations prior to the 30th day follow¬ 
ing the enactment of this chapter. 
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(b) No action or proceeding to recover possession 
of bousing accommodations shall be maintained by any 
landlord against any tenant, notwithstanding that the 
tenant has no lease or that his lease has expired, so 
long as the tenant continues to pay the rent to which 

the landlord is entitled, unless— 

• • • • • 

(2) The landlord seeks in good faith to recover pos¬ 
session of the property for his immediate and personal 
use and occupancy as a dwelling, or 

(3) The landlord has in good faith contracted in 
writing to sell the property for immediate and personal 
use and occupancy as a dwelling by the purchaser and 
that the contract of sale contains a representation by 
the purchaser that the property is being purchased by 
him for such immediate and personal use and occu¬ 
pancy. (Emphasis supplied) 

* • • • • 

“45-1611. As used in this chapter— 

(a) The term ‘housing accommodations’ means any 
building, structure or part thereof, or land appurte¬ 
nant thereto, or any other real or personal property 
rented or offered for rent for living or dwelling pur¬ 
poses in the District of Columbia (including, but with¬ 
out limitation, houses, apartments, hotels, rooming- or 
boarding-house accommodations, and other properties 
used for living or dwelling purposes) together with all 
services supplied in connection with the use or occu¬ 
pancy of such property. 

• • • • • 

(c) The term ‘rent’ means the consideration, includ¬ 
ing any bonus, benefit, or gratuity, demanded or re¬ 
ceived per day, week, month, year, or other period of 
time as the case may be, for the use or occupancy of 
housing accommodations or the transfer of a lease for 
such accommodations. 

• • • • • 
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(f) The term ‘tenant’ includes a subtenant, lessee, 
sublessee, or other person entitled to the use and 

137 occupancy of any housing accommodations. 

(g) The term ‘landlord’ includes an owner, lessor, 
sublessor, or other person entitled to receive rent for 
the use or occupancy of any housing accommodations.” 
(Emphasis supplied) 

The plaintiffs’ position is that under the provisions of 
the Act just quoted, the purchasers of the apartments under 
the cooperative program in the Broadmoor Apartments, 
are not landlords within the definition of the Act, but that 
the said purchasers of such apartments are tenants and that 
as tenants they have no right to occupancy of an apartment 
superseding that of the prior tenants, i.e., the present 
plaintiffs. 

While counsel on both sides have cited several cases out¬ 
side of the District of Columbia relating to cooperative 
apartments and the rights, if any, of the purchasers thereof, 
under the provisions of Rent Control Acts, the rights and 
responsibilities of the present occupants as well as of the 
purchasers must be determined by the individual facts in 
the current case. 

The prior owners of the Broadmoor Apartments, defen¬ 
dants Bralove and Ernst, on August 19, 1948, executed an 
option-agreement for the sale of the Broadmoor Apartment 
property to the Broadmoor Cooperative Apartments, Inc., 
which option was exercised and the sale was consummated 
on October 30,1948. Under the terms of the sale, Bralove 
and Ernst sold the property to the Broadmoor Cooperative 
Apartments, Inc. for $2,375,000, of which the Cooperative 
Apartment, Inc. assumed the principal balance of the exist¬ 
ing deed of trust in the amount of some $1,500,000, the Co¬ 
operative paying Bralove and Ernst $650,000 in cash, and 
the balance in debenture notes. The terms of sale contained 
a provision for the assignment to the vendors of unsold 
use and equity contracts or unsold apartments as addi- 
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tional security for the debenture notes,—counsel having 
advised the Court on oral argument that all apartments 
have been sold, this latter provision does not appear perti¬ 
nent to consideration of the case. 

138 The first trust was placed upon the property under 
date of December one, 1947 in the amount of $1,500,- 
000, with interest at four percent. The first trust is held by 
an insurance company and represents, in amount, 62% of 
the purchase price of the apartment property. The first 
trust is payable as to principal and interest, in quarterly 
instalments of $29,062.50. The trust, consequently, is retir- 
able as to principal and interest over a period of approxi¬ 
mately twenty-one (21) years. 

The defendant Broadmoor Cooperative Apartments, Inc., 
is a Delaware Corporation, organized for the purpose of 
acquiring and maintaining a “single housing project on a 
non-profit basis for the housing of its members” as stated 
in its charter. The Certificate of Incorporation provides 
that it is organized without capital stock 1 and that mem¬ 
bership in the incorporation and the transfer thereof shall 
be upon such terms and conditions as shall be provided by 
the By-Laws. The management of the affairs of the cor¬ 
poration are conducted by its Board of Directors in accord 
with the requirements of its By-Laws and the Board of 
Directors is elected at an annual meeting of the members of 
the corporation. 

The By-Laws of the Broadmoor Cooperative Apartments, 
Inc. provide that the members of the corporation shall meet 
annually to elect a Board of Directors; that the vote of the 
majority of the members present at the annual meeting 
shall decide any question before such meeting; and, grants 
enumerated powers to the Directors. The Board of Direc¬ 
tors according to the By-Laws 2 shall consist of not less than 
three nor more than five directors selected by the members 
of the corporation. The property and business of the cor- 


1 Para. 4 of Cert, of Incorp. 

2 Para. 14 of By-Laws. 
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poration shall be managed by its Board of Directors 8 
139 who may exercise all such powers of the corporation 
and “do all such lawful acts and things as are not 
by statute and the Certificate of Incorporation or by the 
By-Laws, directed or required to be exercised or done by 
the members.” The By-Laws provide for meetings of the 
Board of Directors, for the election of officers, set forth 
the powers of the several officers and require an annual 
statement of the Board of Directors. The By-Laws of the 
corporation 4 provide that membership in the corporation 
shall be limited to owners of outstanding and subsisting 
“perpetual use and equity contracts” issued by the cor¬ 
poration and thereinafter referred to as “use-contracts ”. 
(Emphasis supplied). The By-Laws establish two types of 
membership, namely, “resident” and “equity”. Resident 
members are described 3 as any “natural person owning an 
outstanding and subsisting use-contract issued by the cor¬ 
poration and under which the owner is currently entitled to 
occupancy rights.” Resident members have full voting 
rights. Equity members are described 6 as persons, firms or 
corporations acquiring an outstanding and subsisting use- 
contract without “transferee occupancy rights” having 
been approved by the Board of Directors. Equity member¬ 
ship in the corporation carries with it the right to vote 
with resident members as a single class on matters pertain¬ 
ing to the Certificate of Incorporation, the sale or mort¬ 
gage of the corporate property, or the dissolution of the 
corporation. No other voting rights are accorded equity 
members. Membership in the corporation may be trans¬ 
ferred “only as an incident to the transfer of a use-con¬ 
tract”. An equity member, being a natural person may 
become a resident member and vice versa. 

The By-Laws 7 provide that the first Board of Directors 

s Para. 17 id. 

* Para. 45 of the By-Laws. 

o Para. 46 id. 

« Para. 47 id. 

7 Para. 50 id. 


104 


shall allocate the first acquisition cost of the housing project 
to the individual apartments and that the amount so 
140 assigned shall be deemed that apartment’s “assigned 
capital cost and shall not thereafter be subject to 
change”. These By-Laws require that each use-contract 
shall contain a statement of the assigned capital cost of 
the apartment and a statement of the amount of mortgage 
indebtedness allocated to said apartment. The By-Laws 
provide that the difference between the assigned capital 
cost and the allocated mortgage indebtedness shall be 
deemed “the equity costs of each apartment” and that each 
initially issued use-contract shall be purchased from the 
corporation at not less than its assigned capital cost with 
payment therefor equal to the equity cost and “subject to 
the allocated mortgage indebtedness”. The By-Laws 8 of 
the corporation provide for monthly assessments, which 
assessments shall be the sums “necessary and adequate for 
the continued ownership and operation of the project”. 
The Board of Directors is empowered to determine the 
amounts required for capital items “Such as principal and 
interest payments on the mortgage and any outstanding 
debenture indebtedness” and for operating items such as 
taxes, insurance, repairs, betterments, operating expenses, 
etc. These assessments are payable monthly as ordered 
by the Board of Directors. 

The By-Laws require that there shall be established and 
maintained a cash deposit account to be known as the “Cap¬ 
ital Account” into which shall be deposited all proceeds 
from the sale of apartments, both interest and principal, 
“the capital portion of all monthly assessments”, and 
rentals of apartments not covered by outstanding use-con¬ 
tracts. This section of the By-Laws provides that unless 
ordered by the Board of Directors “all disbursements from 
said Capital Account shall be limited to the payment of 
principal and interest on the mortgage indebtedness of the 
corporation and any debenture indebtedness created in the 
acquisition of the project”. 


8 Para. 52 of the By-Laws. 
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141 The By-Laws further require the establishment of 
an account known as “Operating Account” into 
which there shall be deposited the operating portion of all 
monthly assessments and from which account disburse¬ 
ments shall be made for the general needs of the corpora¬ 
tion, including taxes, insurance, repairs and other operating 
expenses. 

Under the heading “Transfer of Perpetual and Equity 
Contracts” 9 it is set forth that the “primary object of this 
corporation is to operate and maintain its property on a 
mutual and cooperative basis for the housing needs of resi¬ 
dent members”. This By-Law sets forth that, coupled with 
the right of occupancy, valuable equity rights arise from 
the purchase of use-contracts and that “to the fullest de¬ 
gree these equity rights are deemed transferrable either 
absolutely or by w r ay of pledge”. It is set forth that the 
right of occupancy under the use-contract is a matter of 
discretionary decision of the Board of Directors and that 
every transfer to resident membership, with its right of 
occupancy as defined in the use-contract, is subject to the 
approval of the Board of Directors. The approval of the 
Board of Directors is not required in case of a transfer of 
a use-contract except where the transferee desires the status 
of resident membership in the corporation. 

It is provided 10 that the right of leasing or subleasing by 
resident or equity members is subject to the approval of 
the Board of Directors and that in the event an application 
to lease or sublease is denied, the corporation, at the elec¬ 
tion of the member, shall be required to make every reason¬ 
able effort to rent the apartment at a fair-rental “for the 
account of the member and without charge for rent collec¬ 
tion”. 


9 Para. 55 of the By-Laws. 

10 Para. 56 id. 







106 


142 Provisions are made in the By-Laws for default 
under use-contracts by surrender of the apartment 

and for other collateral matters. 

The By-Laws provide 11 that upon the sale of the housing 
project, all members having valid use-contracts then out¬ 
standing shall be entitled to share in the net proceeds of 
the sale and in other assets in the same proportion as the 
assigned capital cost of his use-contract bears to the total 
assigned capital cost of all outstanding and valid use-con¬ 
tracts and subject to other variables not essential to a con¬ 
sideration of the problem before the Court. 

The By-Laws provide 12 that the property and facilities of 
the corporation, including but not limited to the garage, 
lobby and other community space, shall at all times be re¬ 
stricted in use to the housing and related needs of the law¬ 
ful occupants of the apartments and their guests and that 
“under no circumstances shall community property be 
leased or operated for profit”. 

Under the provisions of the By-Laws of the corporation, 
the purchaser of an apartment and the Broadmoor Coop¬ 
erative Apartments, Inc. shall execute a “perpetual use and 
equity contract” (P’s. Ex. 3). This contract by its terms 
provides that the cooperative sells to the member and the 
member purchases “the right of perpetual use and enjoy¬ 
ment of apartment No.-* * * in the Broadmoor Apart¬ 

ments”. The perpetual use and equity contract then sets 
forth that “for the purpose of determining the basis of 
proration of operating expenses, distribution to members in 
the event of sale of the entire corporate property or upon 
the dissolution of the cooperative, an “assigned capital cost 
has been fixed by the cooperative for the purchased apart¬ 
ment at $-of which the allocated mortgage 

143 indebtedness is currently in the sum of $-, 

leaving a present balance of equity cost of $-. 

Paragraph 3 of the perpetual use and equity contract 


11 Para. 60 of the By-Law®. 

12 Para. 63 id. 
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again sets forth the allocation of the purchase price as 
“equity cost” and “ mortgage allocation”. The purchaser 
agrees to pay the full equity cost within ten days of the 
settlement date of the contract and, in addition, the current 
month’s assessments and a sum of one percent (1%) of the 
total purchase price which is a prorata assessment for ini¬ 
tial working capital in the cooperative. 

The purchaser of an apartment, in executing the perpet¬ 
ual use and equity contract agrees that the Board of Direc¬ 
tors shall determine the sums necessary and adequate for 
the continued ownership and operation of the Broadmoor 
Apartments and that the Board of Directors shall “deter¬ 
mine the amounts required for capital items such as princi¬ 
pal and interest payments on any mortgage and/or deben¬ 
ture indebtedness and for operating items”. The perpetual 
use and equity contract sets forth again that the monthly 
requirements are determined separately as to capital and 
operating items. The purchaser of the perpetual use and 
equity contracts 13 obtains the “use and enjoyment of all 
community property” and agrees that “the purchased 
apartment shall be used only as a private residence for the 
use of the member, his family, guests and servants”. The 
purchaser further undertakes to keep the purchased apart¬ 
ment in good order and repair at his own cost and expense 
and that he will make no structural changes without prior 
approval of the cooperative. He undertakes not to make 
any lease or sublease of the apartment without the consent 
of the cooperative. Sale or transfer by the member of the 
purchased apartment ends the membership of the owner of 
the apartment in the corporation. The perpetual use and 
equity contract contains the same provisions relating to 
distribution of the assets of the corporation as therein set 
forth in the By-Laws cited above. The perpetual use 
144 and equity contract further provides that the mem¬ 
ber purchasing it represents to the cooperative that 
the apartment being purchased by him, under the terms of 


13 Para. 6 of Contract. 
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the contract, is for the immediate and personal use and 
occupancy of the member and his family and that the apart¬ 
ment is “presently occupied under an expired lease and is 
sold subject to an existing tenancy by sufferance”. There 
provision in the perpetual use and equally contracts for 
the recording of pledged use-contracts. 

The question arising at this point in the recital of the 
facts is whether the purchaser of the perpetual use and 
equity contract acquires the rights of a landlord within the 
provisions of the District of Columbia Emergency Rent Act 
As the Court recently said in the case of Shaffer v. Tudor 
Arms Apartments (Maryland Ct. of Appeals, decided Jan¬ 
uary 27, 1948 [not yet reported]) “The substantial nature 
of those rights rather than the form of the transaction must 
be considered”. In addition to contending that the defen¬ 
dants are mere tenants, the plaintiffs further argue that 
the purchasers of perpetual use-contracts, if not tenants, 
are mere stockholders in a corporation and as such cannot 
assume occupancy of apartments purchased by them. The 
plaintiffs’ contention in this regard is that the Broadmoor 
Cooperative Apartments, Inc., is the legal owner of the 
apartment and cannot exercise the landlord’s right to re¬ 
cover possession of the property for “personal use and ac- 
cupancy” and that since the corporation is actually the 
landlord, the stockholders have no right to exercise any 
derivative right of occupancy. 

The first factor considered by the Court as necessary of 
comment in determining the status of the defendants, is 
the fact that their purchase of an apartment necessarily in¬ 
volves a substantial capital outlay. The amount necessary 
for the purchase of the use and equity contract has been 
determined by the Board of Directors upon a pro-rata basis 
which the individual apartment bears to the entire housing 
project. The exchange of a capital investment for 
145 a perpetual right of occupancy of a designated 
apartment is certainly an indicia of purchase and 
ownership. Closely related to the matter of the defendant’s 
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capital outlay for the purchase of an apartment is the allo¬ 
cation made of this capital outlay and of the entire pur¬ 
chase price of the apartment. It will be observed from the 
By-Laws set out above, as well as from the provisions of 
the use and equity contract, that a specific amount of the 
total purchase price of each apartment is specifically dele¬ 
gated to * 1 mortgage allocation” and that the By-Laws 
necessitate the establishment of a “Capital Account” which 
shall be used solely for the purpose of paying principal 
and interest on the mortgage indebtedness of the corpora¬ 
tion and the debenture indebtedness created in the acquisi¬ 
tion of the project. Thus it follows that the purchaser of 
an apartment has specifically assigned to him and assumes 
a pro-rata share of the existing first trust upon the prop¬ 
erty. A designated portion of the members’ monthly as¬ 
sessments goes into a fund from which the quarterly pay¬ 
ments as to interest and principal upon the first trust are 
made. Over a period of years, when the first trust is retired, 
the amount of the purchaser’s assessments will be dimin¬ 
ished on a pro-rata basis, so that the individual apartment 
owner’s obligation will then be solely for monthly assess¬ 
ments for the operation, maintenance and upkeep of the 
apartment property. This situation is analogous to that 
of the usual purchase of a dwelling under existing realty 
practices. The management and direction of the apart¬ 
ment house is vested, by the documents set forth hereto¬ 
fore, in a Board of Directors elected by the members of the 
corporation. The members of the corporation thus have 
the direct and only voice in the operation of the property. 
The holders of the perpetual use and equity contracts have 
the right to the sale or pledge of these contracts. In the 
event that an apartment owner desires to sell his apart¬ 
ment, the responsibility of finding a purchaser is not un¬ 
dertaken by the cooperative, but the owner is in the same 
status as any other property holder, who must either find 
a purchaser himself or obtain the services of a broker to 
represent him. The purchaser of an apartment has 
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146 full authority to make such changes in the decora¬ 
tion and arrangement of the individual apartment as 

he sees fit, subject only to the proviso against structural 
changes. Decorations and re-arrangements of individual 
apartments are done solely at the member-owner’s expense, 
at his suggestion, and through decorators or contractors 
selected and paid by him. 

Three-fourths of the members of the corporation are au¬ 
thorized by the Charter to sell, lease, exchange or mortgage 
the assets of the corporation under such terms and con¬ 
ditions as the Board of Directors believes is in the best in¬ 
terests of the corporation. 

The Board of Directors, selected by the members, serves 
without any compensation. 

In the light of the factors set forth above, the Court is of 
the opinion that the purchasers of cooperative apartments 
in the Broadmoor Apartments are in a much different status 
than tenants under a lease. In reaching this conclusion it 
is pointed out that the purchaser of an apartment obtains 
a perpetual right of occupany in exchange for a capital in¬ 
vestment, which cannot be considered a “bonus” under the 
Rent Act. Ultimately, upon the discharge of the present 
encumbrances upon the title, resulting from the purchase 
of the property by the cooperative, the apartment owners 
will pay only maintenance and operation costs. These and 
other factors outlined above are most important indicia of 
ownership. The substantial result of these indicia must be 
considered in addition to the form of the transaction which, 
of necessity, places the bare legal title in the cooperative 
corporation. (See Stafford Owners v. U. S., 39 Fed. 2d. 
743). 

The plaintiffs, in their briefs, refer to the fact that the 
National Rent Control Acts, in two separate enactments, 
contained provisions that required a specified per- 

147 centage of the present tenants to participate in any 
plans to change apartment houses to cooperative un¬ 
dertakings. The National Rent Act is, as stipulated by 
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counsel, not applicable to the District of Columbia, and the 
fact that Congress, in the enactment of the DC Rent Act, 
ignored the provisions incorporated in the National Acts 
relating to cooperative apartments, must have intended to 
omit them from any special consideration or requirements 
in the District of Columbia. 

The plaintiffs contend that the sale by the defendants 
Bralove and Ernst of the apartment building to the Broad¬ 
moor Cooperative Apartments, Inc., was a scheme to evade 
the provisions of the Rent Act and to enable those defen¬ 
dants to make a substantial profit. This Court must point 
out that the restrictions of the D. C. Rent Act do not re¬ 
strict profits upon sales of property, but apply only to 
rentals and leases. Hicks v. Bigelow, 55 A. 2d. 924. 

Relative to the question of good faith in the transaction, 
as raised by the plaintiffs, it is pointed out that there is no 
question raised as to the good faith of the purchasers of 
apartments under the cooperative plan to obtain and use 
the purchased apartments as dwellings. The provisions 
of the DC Rent Act raising the question of good faith re¬ 
lates to the intention of the landlord to take “immediate 
and personal use and occupancy” of the housing accommo¬ 
dation for his personal use. In purchasing the perpetual 
use and equity contracts the individual apartment pur¬ 
chasers 7 contracts provide that the purchase is for their 
personal use, and, as indicated, there is nothing before the 
Court to show lack of good faith on the part of any holder 
of a use-contract. The fact that the cooperative apartment 
plan may have the incidental effect of ousting present ten- 
ants-by-sufferance in possession, is not evidence of bad 
faith on the part of purchasers of individual apartments 
nor can such effect be, per se, construed as evidence of an 
intentional evasion of the Rent Act. 

148 The plaintiffs contend that the defendant-apart¬ 
ment-purchasers, if not merely tenants under the 
Rent Act, then are, in the alternative, mere stockholders 
in a corporation and as such have no legal right to a specific 
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item of the property of the corporation, i. e., an individual 
apartment. Upon this point attention is directed to the 
fact that the indicia of ownership as set forth above com¬ 
pletely negatives the idea that these purchasers of individ¬ 
ual apartments are stockholders. The cooperative corpo¬ 
ration, holding bare legal title, has no stockholders. The 
corporation is a non-profit one which further negatives the 
suggestion of stockholder status. The principal factor in¬ 
fluencing the Court in this conclusion, however, is the fact 
that the defendant-apartment-purchasers assume a specifi¬ 
cally allocated portion of the mortgage indebtedness upon 
the property, •which obligation is discharged as to principal 
and interest by monthly payments similar in nearly all re¬ 
spects to contractual obligations which the defendant-pur¬ 
chasers would make had they bought a housing accommo¬ 
dation in the form of a detached residence rather than an 
apartment in a cooperative venture. This situation clearly 
distinguishes the status of the apartment-purchasers from 
that of stockholders. 

Applying all of these factors to the provisions of the D. 
C. Emergency Rent Act, the Court concludes that the de¬ 
fendant-purchasers of the cooperative apartments, because 
of their proprietary rights, their voice in the management 
of the building, their voice in any proposed sale or mort¬ 
gage of the property, plus the exclusive right to personal 
perpetual occupancy of an apartment as a dwelling, and 
the other “indicia of ownership” set forth in this opinion, 
are landlords within the definition contained in the Act 
itself and are entitled, under the provisions of the Act, to 
the possession of the apartments purchased by them for 
their personal use and occupancy. 

149 Several additional points require comment by the 
Court. While plaintiffs point out that the “rent” 
paid by the purchasers of apartments must include the 
one percent (1%) capital assessment for initial operating 
capital, an estimated percentage of the individual purchase 
price, depreciation, etc., it is noted that plaintiffs’ Exhibit 
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6, consisting of a comparative table of rentals charged for¬ 
mer tenants and the monthly assessments charged the owner 
occupants for the same apartments, contains 44 compara¬ 
tive sets of figures. Of these, 21 are at an actual cost to 
the owner-occupants of less than the rental price to tenants 
under the non-cooperative owners. The remaining 13 costs 
are at a higher figure for the new occupants than for the 
former occupants. Again emphasis must be placed on the 
fact that the monthly payment contains a substantial allo¬ 
cated amount for trust principal and interest. 

The facts in the present case may be readily distinguished 
from the case of Woods v. Burg, 17 U. S. Law Week 
2170, cited by the plaintiffs, where the Court found in a 
case involving cooperative apartments that “some of the 
prospective purchasers were told that they were not en¬ 
tering into a binding contract for deed, but that they could 
default at any time they desired without any further obli¬ 
gation. In fact some of them considered the transaction 
as one of rent rather than purchase”, 
i The current case is likewise distinguished from Soule v. 
McCluskey (Municipal Court, City of Los Angeles, filed 
August 17, 1948 [not yet reported] and Woods v. Murray, 
17 Law Week 2181, in that these cases involved sales of un¬ 
divided interests in an entire apartment. 

This decision, going to the merits of the case, negatives 
the necessity for the Court’s ruling upon the several mo¬ 
tions of the defendants. The Court, upon the basis of the 
plaintiff’s complaint and prayer for declaratory 
150 judgment, finds for the defendants in this action. 

Edward A. Tamm, 

Judge. 

December 9th, 1948. 

*••••••••• 
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151 Filed Dec 23 1948 

Motion for Summary Judgment of All Defendants Against 

All Plaintiffs 

Comes now all the defendants, by their undersigned at¬ 
torneys, and move this Honorable Court that it render a 
summary judgment for all the defendants against all the 
plaintiffs, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, declaring that: 

1. The defendants, other than Bernard Bralove and 
Broadmoor Co-operative Apartments, Inc., are “land¬ 
lords” within the meaning of the District of Columbia 
Emergency Rent Act, as amended, of the respective apart¬ 
ments purchased by each of them. 

2. That said defendants, may each recover possession of 
the respective apartment purchased by each, provided no¬ 
tice is given and the premises are desired for their own 
personal use and occupancy in accordance with the provi¬ 
sions of said Act. 

3. That the contract between and among the defendants 
Bernard Bralove, Edward C. Ernst and Broadmoor Co¬ 
operative Apartments, Inc., and the latter’s contracts with 
the other defendants do not constitute an evasion nor an 
attempt to evade the said Act, do not involve an illegal in¬ 
crease in rents in violation of the said Act, and are not void 

as against public policy. 

152 4. That the defendants recover their costs in this 
action. 

And as grounds for such motion, defendants say that upon 
the pleadings, answers to interrogatories, admissions and 
stipulations of parties and counsel, and affidavits filed here¬ 
in, there is no genuine issue as to any material fact, and 
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that the defendants are entitled to judgment as a matter 
of law. 

/S/ John J. Carmody, 

Attorney for Defendants 
Bralove and Ernst. 

/S/ Leo A. Rover, 

Attorney for all defen¬ 
dants except Bralove and 
Ernst. 

****•*•*#• 

153 Filed Dec 23 1948 

Affidavit of Edmund G. Flynn in Support of Defendants 1 
Motion for Summary Judgment 

District of Columbia, to wit: 

I, Edmund C. Flynn, on oath depose and say that I am 
the Secretary of Broadmoor Co-operative Apartments, Inc., 
and that I am familiar with the books, records and trans¬ 
actions of said corporation; that I am familiar with the 
facts of my personal knowledge that all of the defendants, 
other than Bernard Bralove and Broadmoor Co-operative 
Apartments, Inc., have purchased the apartments in the 
Broadmoor Co-operative Apartments, the respective num¬ 
bers of said apartments being described in the pleadings 
herein, pursuant to the terms and conditions of the Co¬ 
operative Apartment Deposit and Perpetual Use and 
Equity Contracts; that all of said defendants have paid 
to the said corporation the full equity cost of their apart¬ 
ment and their pro rata assessment for initial working capi¬ 
tal, and that the payment of said equity costs has been ac¬ 
knowledged by the corporation on, the original Perpetual 
Use and Equity Contracts between the said defendants and 
the said corporation, and that said original contracts 

154 have been delivered to the said defendants bearing 
appropriate endorsements showing that said equity 

costs have been paid in full. 
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Affiant further states that all of the debenture notes ex¬ 
ecuted by the defendant Broadmoor Co-operative Apart¬ 
ments, Inc., and payable to the defendants Bralove and 
Ernst, representing the difference between the Deed of 
Trust principal balance and the purchase price of said 
Broadmoor Apartments, have been paid in full by the defen¬ 
dant corporation to the said Bralove and Ernst out of the 
proceeds of the equity cost of the purchase price of the in¬ 
dividual apartments purchased from said Broadmoor Co¬ 
operative Apartments, Inc., by the various individual pur¬ 
chasers of the same. 

/S/ Edmund C. Flynn. 

• ••••••••• 

155 Filed Dec 23 1948 

Stipulation 

It is stipulated and agreed that the Motion for Summary 
heretofore filed on behalf of the plaintiff L. D. Gasser and 
against the defendants Bernard Bralove, Edward C. Ernst, 
Broadmoor Co-operative Apartments, Inc., Edmund J. 
Flynn and Bobert J. McBride may be considered as though 
said Motion had been filed on behalf of all of the plaintiffs 
now in the case against all of the defendants now in the 
case. It is further stipulated and agreed that the addi¬ 
tional plaintiffs Nos. 34 to 42, inclusive, are tenants in the 
Broadmoor Apartment, each plaintiff occupying the num¬ 
bered apartment given after his or her name in the caption 
of the amendment and supplement to the Complaint, and 
that the statements of Exhibit 6 attached to said amend¬ 
ment and supplement to the Complaint are correct, except 
that the monthly rental paid for Apartment No. 114 is 
$150.00; for Apartment No. 108, $102.00; for Apartment 
No. 119, $70.00, and for Apartment No. 402, $91.00. 

It is further stipulated and agreed that the Motion for 
Summary Judgment of all defendants against all plaintiffs, 
as supported by an affidavit of Edmund C. Flynn, filed the 
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23rd day of December, 1948, may be determined by the 
Court forthwith and without hearing, the matter 

156 having been fully argued before the Court in the 
presentation and consideration of the Defendants’ 

Motion to Dismiss and the said Motion for Summary 
Judgment on behalf of the plaintiff L. D. Gasser. 

Spencer Gordon 
Eleanor Sessoms 

By: /s/ Spencer Gordon 

Attorney for Plaintiffs. 

John J. Carmody 
Attorney for Defendants 
Bralove and Ernst. 

/s/ Leo A. Rover 

Attorney for all other 
Defendants. 

157 Filed Dec 23 1948 

Order Denying Plaintiffs’ Motion for Summary Judgment 
and Granting Defendants’ Motion for Summary 
Judgment 

This cause came on to be heard on the Motion of the De¬ 
fendants to Dismiss the Complaint as Amended and Sup¬ 
plemented, the Motion of all the Plaintiffs for Summary 
Judgment, and the Motion for Summary Judgment of all 
Defendants against all Plaintiffs, it having been stipulated 
by all parties that this Court may decide all Motions forth¬ 
with, and upon consideration of all the pleadings, exhibits, 
stipulations, affidavits, admissions and answers to inter¬ 
rogatories, argument of counsel, and due consideration by 
the Court, it is by the Court this 23rd day of December, 
1948, 

Ordered, that the Motion of Plaintiffs for Summary 
Judgment and the Motion of the Defendants to Dismiss 
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the Complaint be, and the same are hereby denied, and that 
the Motion for Summary Judgment of all the defendants 
against all the plaintiffs be, and the same is hereby granted. 

And It Is Further Ordered, that a final declaratory 
judgment be entered in the above entitled cause that: 
158 1. The defendants, other than Bernard Bralove 

and Broadmoor Co-operative Apartments, Inc., are 
‘ 4 landlords” within the meaning of the District of Colum¬ 
bia Emergency Kent Act, as amended, of the respective 
apartments purchased by each of said defendants. 

2. That said defendants may each recover possession of 
the respective apartment purchased by each, provided 
notice is given and the premises are desired for their own 
personal use and occupancy in accordance with the pro¬ 
visions of said Act. 

3. That the contract between and among the defendants 
Bernard Bralove, Edward C. Ernst and Broadmoor Co¬ 
operative Apartments, Inc., and the latter’s contracts with 
the other defendants do not constitute an evasion nor an 
attempt to evade the said Act, do not involve an illegal in¬ 
crease of rents in violation of the said Act, and are not void 
as against public policy. 

4. That the defendants recover their costs in this action. 

Edward A. Tamm 
Judge. 


[Notice of Appeal filed December 23, 1948; and Memo¬ 
randum of Cost Bond on Appeal filed December 23, 1948] 
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IN THE 


United States Court of Appeals 

foe the District of Columbia Circuit 


No. 10113 


ADELINE I. ABBOTT, et al., Appellants 

v. 

BERNARD BRALOVE, et al., Appellees 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF OF APPELLANTS . 


JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the United States 
District Court for the District of Columbia, by which a 
declaratory judgment was entered in a case involving the 
question of recovery of possession of real estate. 

The District Court had jurisdiction under Sections 11-301, 
11-306 and 45-910, D. C. Code 1040, and Title 28, U. S. Code, 
Sections 1331 and 2201. 
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The final order of the Court below was entered on Decem¬ 
ber 23, 1948, (117)* •* and notice of appeal was given, and 
a cost bond filed, on the same day (118). The record was 
filed in this Court on January 28, 1949. This Court has 
jurisdiction under Section 17-101, D. C. Code 1940, and Sec¬ 
tion 1291, Title 28, U. S. Code. 


STATEMENT OF CASE 

When this suit was filed, Adeline I. Abbott and the other 
appellants (plaintiffs below, and hereinafter called “plain¬ 
tiffs”) were tenants of the Broadmoor Apartments. The 
property was then owned by the appellees Bernard Bralove 
and Edward C. Ernst, appellees (defendants below, and 
hereinafter called “defendants”). Under Section 5(b) of 
the District of Columbia Emergency Bent Act, as amended, 
D. C. Code 1940 (Supp.) Section 45-1605, no action 
could be maintained to recover possession of the apartments 
occupied by the plaintiffs so long as they continued to pay 
their rent unless 

“(2) The landlord seeks in good faith to recover 
possession of the property for his immediate and per¬ 
sonal use and occupancy as a dwelling, or 
“(3) The landlord has in good faith contracted in 
writing to sell the property for immediate and per¬ 
sonal use and occupancy as a dwelling by the purchaser 
and that the contract of sale contains a representation 
by the purchaser that the property is being purchased 
by him for such immediate and personal use and occu¬ 
pancy. ...” 

On August 21,1948, it was announced that a membership 
corporation had been organized under the general corpora¬ 
tion laws of Delaware entitled Broadmoor Co-operative 

* References in parentheses are to pages of the Joint Appendix other¬ 

wise indicated. 

•* With certain exceptions not material to this ease. 
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Apartments, Inc., and that Messrs. Bralove and Ernst had 
given this corporation an option to purchase the apartment 
for the purpose of selling the home units therein under 
“The Flynn 100% Co-operative Plan” (13-16). Prices were 
given for typical apartments ranging from $8,500 to $20,- 
000, in addition to which the purchaser was to pay 1% of 
the price for initial working capital, and thereafter was to 
pay cost of operation and maintenance, which was estimated 
at 30 cents a month for each $100 of purchase price, plus 
payment of his share of first trust installments at the rate 
of 38.75 cents a month for each $100 of purchase price. The 
prospectus stated further: 

“All apartments are sold subject to existing tenan¬ 
cies. All leases have expired, however, and the con¬ 
tract of sale shall include a statement of the intent of 
the purchaser who desires possession for his own imme¬ 
diate and personal use and occupancy as a dwelling.” 

Thereafter on August 23, 1948, an office was set up in 
the Broadmoor by the defendant Broadmoor Co-operative 
Apartments, Inc., and the plaintiffs and other tenants mak¬ 
ing inquiry at that office were given copies of a Co-opera¬ 
tive Apartment Deposit Agreement, to which was attached 
a copy of an Option Purchase Agreement dated August 19, 
1948, between the defendants Bralove and Ernst and the 
defendant Broadmoor Co-operative Apartments, Inc. (17- 
20 ). 

The tenants were later given copies of a form of a “per¬ 
petual use and equity contract” by which the Co-operative 
agreed “to sell” to a “member” thereof, and the member 
agreed “to purchase”, the right of “perpetual use and 
enjoyment” of a particular apartment in the Broadmoor. 
The contract assigned a fixed capital cost to the apartment, 
and allocated a part of the mortgage indebtedness thereto. 
The member agreed to pay the full equity cost in cash, and 
the current month’s operating assessment, plus an initial 
working capital assessment of one per cent of the purchase 
price. The member would thereafter pay monthly assess- 
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ments to cover his share of principal and interest on indebt¬ 
edness, and taxes, insurance, repairs, betterments and other 
operating expenses. The member was to have the exclusive 
use of the apartment so long as he complied with the con¬ 
tract. He might sell his right, but a transferee could not 
occupy without the approval of the co-operative. The co¬ 
operative was to provide management, pay taxes and insur¬ 
ance, and maintain the building in good repair. The mem¬ 
ber was to keep his apartment in good order and repair at 
his own expense, but could make no structural changes or 
fixture or equipment substitutions without prior approval 
of the co-operative. The contract might be terminated by 
the co-operative on any default by the member. The Co¬ 
operative might sell, lease, or mortgage the entire property 
by vote of three-fourths of the members (21-22). The con¬ 
tract further provided, 

“12. In the event of termination of this use contract 
or loss of occupancy rights hereunder, the Member in 
i possession, or any other person or persons in posses¬ 
sion by or through the right of the Member, shall 
promptly quit and surrender the purchased apartment 
to the Co-operative in good repair, ordinary wear and 
tear and damage by fire or other casualty excepted. 
The Member, for himself and any successor in interest, 
by operation of law or otherwise, shall be deemed to 
have waived any and all notice and demand for posses¬ 
sion if such be required by the laws of the District of 
Columbia.” 

September 22, 1948, Adeline I. Abbott and other tenants 
of the Broadmoor Apartments brought this suit against 
Messrs. Bralove and Ernst who owned the building, against 
the Broadmoor Co-operative Apartments, Inc., the non¬ 
stock Delaware membership corporation which had con¬ 
tracted to purchase the building and against certain “mem¬ 
bers” of the corporation who were believed to have entered 
into “perpetual use and equity contracts” in the forms 
described, whereby they purported to purchase the right of 
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perpetual use and enjoyment of apartments occupied by 
some of the plaintiffs (2). 

The purpose of the suit was to obtain a declaratory judg¬ 
ment that the plaintiffs 1 right to continue in possession of 
their apartments under the District of Columbia Emer¬ 
gency Rent Act could not be affected by the sale of the 
property by defendants Bralove and Ernst to defendant 
Broadmoor Co-operative Apartments, Inc., or by the per¬ 
petual use and equity contracts made by the Co-operative 
with its members. Briefly stated, the contention of the 
plaintiffs was that the corporation did not come within the 
provisions of the Act permitting recovery of possession, 
because the corporation itself as a legal entity could not 
use and occupy the property personally as a dwelling, and 
that the individual members who entered into use and 
equity contracts with the co-operative had not bought the 
real estate or any part thereof, and were not landlords 
within the meaning of the Act, and therefore could not re¬ 
cover possession. The plaintiffs contended further that the 
transaction involved an illegal increase in rents in violation 
of the Act, and was against public policy and void, and that 
no legal or equitable right against the plaintiffs could 
arise therefrom. (9-10). 

On October 30, 1948, the option was exercised and the 
property was conveyed by Bralove and Ernst to the Broad¬ 
moor Co-operative Apartments, Inc., (60). By supplement 
and amendment to the complaint this fact was brought to 
the attention of the Court, certain tenants were added as 
plaintiffs, and all persons who had entered into use and 
equity contracts with the Co-operative for apartments held 
by the plaintiffs were made defendants (84). 

Thereafter, on December 23, 1948, a final order was 
entered whereby a motion for summary judgment filed by 
the plaintiffs was denied, and a motion for summary judg¬ 
ment filed by the defendants was granted, the Court enter¬ 
ing a declaratory judgment to the effect that the defen¬ 
dants other than Bralove and the Broadmoor Co-operative 
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Apartments, Inc., were landlords, that they might recover 
possession of their respective apartments provided notice 
was given and the premises desired for their own personal 
nse and occupancy, and that the contracts did not constitute 
an evasion of the Act nor involve an illegal increase of rents 
and were not void as against public policy (117-118).* 
From this judgment thirty-two of the plaintiffs below have 
appealed (1, 118). 

We should perhaps explain how the facts were agreed 
upon, so that both sides were able to file motions for sum¬ 
mary judgment: 

In reply to a request for admission, it was first estab¬ 
lished that the documents involved were as alleged in the 
complaint (59), that the original plaintiffs were tenants and 
occupied the apartments alleged** (59), that Bralove and 
Ernst had owned the Broadmoor and had conveyed it to the 
Co-Operative on October 30, 1948 (60), and that the defen¬ 
dant McBride had entered into a “perpetual use and equity 
contract” for apartment 510 occupied by the plaintiff 
Gasser (60, 68). The price to be paid by McBride was 
admitted (68). The rent paid by Gasser was established by 
affidavit (77). These facts were sufficient to enable the 
plaintiff Gasser to move for a summary judgment, and he 
did so (76). 

Thereafter, in response to interrogatories, the names of 
all persons who had entered into perpetual use and equity 
contracts were disclosed (78-81). An amendment to the 
complaint was filed adding certain tenants as parties and 
dropping others, and adding as defendants all persons who 
had entered into contracts for apartments occupied by the 
plaintiffs (84). 

It was stipulated that the additional plaintiffs were ten¬ 
ants, each occupying the apartment given after his name in 
the caption and the rents paid by the plaintiffs and the 

* Motions to dismiss filed by the defendants on the ground that the Coart 
had no jurisdiction (39, 40) were denied (117). No appeal has been taken 
from this action by the lower court. 

** With certain exceptions now 1 ™™***™*? 
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“purchase prices” paid by the defendants were stipulated 
(116, 93). 

It was further stipulated that the motion for summary 
judgment filed by the plaintiff Gasser might be considered 
as though it had been filed by all plaintiffs then in the suit 
against all defendants then in the suit (116). 

All the defendants then filed a motion for summary judg¬ 
ment against all the plaintiffs (114). 

The Court was thus able to enter summary judgment on 
undisputed facts. 


STATUTES 

The statutes involved are the material parts of the Dis¬ 
trict of Columbia Emergency Rent Act as amended; Section 
45-910 D. C. Code 1940 relating to ejectment or summary- 
proceedings; and Title 28 U. S. Code, Chapter 151, relating 
to declaratory judgments. 

These are given in an appendix hereto. 


STATEMENT OF POINTS 

1. The District Court erred in not granting the motion of 
the plaintiffs for summary judgment, and in not entering 
a final declaratory judgment as follows: 

(A) The defendant Broadmoor Co-operative Apart¬ 
ments, Inc., is the owner of the Broadmoor Apartment 
property, and, as a corporation, it cannot use and occupy 
the property or any part thereof personally as a dwelling 
within the meaning of the District of Columbia Emer¬ 
gency Rent Act, as amended. 

(B) The defendants who have entered into use and 
equity contracts with said corporations do not own said 
property or any part thereof, and are not “landlords” 
within the meaning of said Act. 
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(C) The case does not fall within exceptions (2) or 
(3) contained in Section 5(b) of said Act. 

'(D) The entire transaction between the defendants 
Bralove and Ernst, and the Broadmoor Co-operative 
Apartments, Inc., and the other defendants, involves an 
illegal increase in rents in violation of said Act, and is 
against public policy and void, and no legal or equitable 
right against the plaintiffs can arise therefrom. 

(E) The plaintiffs’ right to continue in possession of 
their apartments under said Act has not been affected by 
the sale of the property by the defendants Bralove and 
Ernst to the defendant Broadmoor Co-operative Apart¬ 
ments, Inc., or by the perpetual use and equity contracts 
made by said corporation with the other defendants. 

2. The District Court erred in granting the motion of the 
defendants for summary judgment, and in entering a final 
declaratory judgment which was the reverse of that prayed 
by the plaintiffs. 


SUMMARY OF ARGUMENT 

Under Section 5 (b) of the Emergency Rent Act, as 
amended, with certain exceptions not material to this case, 
no landlord can maintain an action to recover possession 
unless 

“ (2) the landlord seeks in good faith to recover pos¬ 
session of the property for his immediate and personal 
use and occupancy as a dwelling.” 

The plaintiffs contend that their landlord at the present 
time is the defendant Broadmoor Co-operative Apartments, 
Inc., to whom the real estate was conveyed on October 30, 
1948, by the defendants Bralove and Ernst, who were cer¬ 
tainly the landlords of the plaintiffs before such convey- 
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ance. Obviously a corporation cannot seek to recover pos¬ 
session of an apartment for its own personal use and occu¬ 
pancy as a dwelling. 

The plaintiffs contend further that the individual defen¬ 
dants who have entered into “perpetual use and equity 
contracts” for the apartments occupied by the plaintiffs 
are not their landlords. It is fundamental that a corpora¬ 
tion is distinct from its stockholders or members. And 
here the corporation owns the real estate on which the 
apartment is located. No individual member owns this real 
estate or any part thereof. They hold contractual rights 
against the Co-operative created by the laws of Delaware, 
the certificate of incorporation, the by-laws, and the “per¬ 
petual use and equity contracts.” 

But the corporation owns the apartment property, all of 
it. The corporation is the landlord of the plaintiffs. And 
it is contrary to the basic concepts of corporation law to 
claim that the corporation—the form chosen by its mem¬ 
bers—can be ignored and its members regarded as the real 
owners of the corporate property, when to do so would ad¬ 
versely affect the rights of third persons and pervert the 
public policy underlying the Emergency Rent Act 

Furthermore, the entire project is a device not initiated 
bona fide by tenants desiring to form a co-operative apart¬ 
ment, but engineered by and for the benefit of the defen¬ 
dant Edmund J. Flynn, author of “The Flynn Co-opera¬ 
tive Apartment Plan,” with the cooperation of the defen¬ 
dants Bralove and Ernst, who also benefit greatly. The 
plaintiffs contend that the project is a device to evade the 
District of Columbia Emergency Rent Act, that it .involves 
an illegal increase in rents in violation of said Act, that it 
is against public policy and void, and that no legal or equit¬ 
able rights against the plaintiffs can arise therefrom. 



10 


ARGUMENT 


1. As Members of the Co-operative Corporation and as 
Holders of “Perpetual Use and Equity Contracts”, the 
Individual Defendants Have No Title to Real Estate 
Owned by the Corporation, and They Are Not Land¬ 
lords. 

The holder of a “perpetual use and equity contract” 
with the Broadmoor Co-operative Apartments, Inc., is in 
no sense a landlord. As a member of the Corporation he 
has no title to any part of the real estate owned by it. As 
the holder of a perpetual use and equity contract he is 
merely a tenant of the Corporation.* The apartment that 
he occupies is no more his property than are the grounds 
surrounding the building, the restaurant, the garage, and 
the other common facilities,—he has merely a contract right 
to the exclusive use of the apartment, and a contract right 
to the use of the other facilities in common with other 
members. 

The fundamental characteristic of ownership—to hold 
title to something over which one has complete power—is 
lacking. He cannot mortgage his apartment, but the build¬ 
ing, including his apartment, can be mortgaged by the cor¬ 
poration without his consent (22). He cannot pay off his 
share of the existing mortgage and hold his apartment 
free of any encumbrance (21). If the other tenants should 
be unable to keep up their payments and if the building 
should be sold, title to the entire property will pass despite 
the fact that the “purchaser” of a particular apartment 
has faithfully kept up the payments required by his “con¬ 
tract of perpetual use and equity” (22). Like the ordi¬ 
nary tenant, he cannot without the consent of the owner- 
corporation make any structural changes, or fixture or 

* “The term ‘tenant* includes a subtenant, lessee, sublessee, or other person 
entitled to the use or occupancy of any housing accommodations.’* D. C. 
Emergency Bent Act, Sec. 11(f). (Italics ours.) 
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equipment substitutions, or “lease or permit the subleas¬ 
ing’ J of the apartment (21). 

He can, of course, assign his contract of perpetual use 
and equity, but he cannot give his assignee the right of 
occupancy (21, 22). A lessee is usually permitted to do as 
much. The corporation pays taxes and insurance, and 
maintains the property in repair, except for painting and 
decorating the interior of the apartment (22). If a mem¬ 
ber defaults in payments or violates the terms of the con¬ 
tract or by-laws, the corporation has the right to declare 
the use contract terminated and to sell a substitute use 
contract at an amount determined by it to be the fair mar¬ 
ket value, the offering for sale to be limited to persons 
qualified for resident memberships (22). Upon termina¬ 
tion of his contract or loss of occupancy rights thereunder, 
he agrees to surrender the apartment to the co-operative 
“in good repair, ordinary wear and tear, and damage by 
fire or other casualty excepted”, and he waives “any and 
all notice and demand for possession if such be required by 
the laws of the District of Columbia,” in language com¬ 
monly found in ordinary leases (22). 

In short, the “purchaser” of an apartment has the at¬ 
tributes of a tenant. The owner-corporation, by reason of 
its holding the legal title and by the terms of its contracts 
with its members, has the usual characteristics of a land¬ 
lord. To hold that a member is the owner and landlord 
as against an occupying tenant seems without logical justi¬ 
fication even were the Emergency Rent Act not involved. 
To so hold in the present case is to adopt a fiction which 
defeats the purpose and policy of rent control legislation. 

There have been a number of decisions refusing to per¬ 
mit even the sole stockholder of a landlord corporation to 
repossess, holding that he is not a landlord within the Fed¬ 
eral rent law. Reconstruction Syndicate, Inc. v. Sharpe, 
186 Misc. 897, 61 N. Y. S. (2d) 176 (1946); Nathan Straus- 
Duparquet v. Morglen, 185 Misc. 657, 57 N. Y. S. (2d) 395 
(1945) affirmed 185 Misc. 831, 58 N. Y. S. 2d 714 (1945); 
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Hirsch v. Coleman , 190 Misc. 809, 78 N. Y. S. (2d) 685 
(1948); Ditmars Homes Inc. v. Log erfo, 188 Misc. 286, 67 
N. Y. S. (2d) 414 (1946). The ground of decision in those 
cases is that the corporate landlord is an entity distinct 
from its sole stockholder and cannot recover possession 
for his use. 

There seems to be no reason for applying a different rule 
to co-operative corporations. It is a general rule of cor¬ 
poration law that the corporate entity will not be ignored 
where the rights of third parties would be affected. Thus 
it is said in 1 Fletcher, Cyc. Corp. (Perm, ed.) § 41, p. 134: 

“. . . practically all authorities agree that under some 
circumstances in a particular case the corporation may 
be disregarded as an intermediate between the ultimate 
person or persons or corporation and the adverse 
party; and should be disregarded in the interest of jus¬ 
tice in such cases as fraud, contravention of law or 
contract, public wrong, or to work out the equities 
among members of the corporation internally and in¬ 
volving no rights of the public or third persons.” 
(Italics ours) 

Section 45, p. 170 states: 

“The courts will disregard a corporate entity to 
prevent evasion of law, and conversely will regard it 
as a separate entity to prevent evasion.’’ 

The rule against ignoring the corporate entity where the 
rights of third persons are involved has been applied in the 
case of a co-operative apartment. Schaffer v. Eighty One 
Hundred Jefferson Ave. East Corp., 267 Mich. 437, 255 
N. W. 324 (1934). There the stockholder tenants of a co¬ 
operative sought to enjoin mortgage foreclosure proceed¬ 
ings on the ground that they are “owners” of their apart¬ 
ments and hence necessary parties. This contention was 
rejected, the court saying: 

“Without deciding whether the co-operative apart¬ 
ment plan is a ‘single business enterprise for profit’, 
Keiswetter v. Rubinstein, 235 Mich. 36, 45, 209 N. W. 
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154, 48 A. L. R. 1049, or a ‘special venture’ for profit, 
33 C. J. 841, and, therefore, the subject of joint enter¬ 
prise, it is plain that the project at bar, as affecting the 
title to the real estate, is a far cry from joint adventure 
or trust ownership. There was no community of pur¬ 
pose or trust relationship by plaintiffs and others at 
its inception. It was instituted as a stock-selling 
scheme for the individual profit of the holding company 
and DeVos. In becoming parties to it, plaintiffs ac¬ 
cepted the corporate form of ownership and operation 
because it already had been formulated. The seller 
designated the interest in the premises the purchaser 
should acquire, prepared and executed the muniments 
of such interest, and the purchaser accepted them. The 
articles of association and the papers specifically con¬ 
stituted the purchaser a lessee of the association and 
neither purported to, nor did, convey any title to the 
real estate. Representations by DeVos that the stock 
and lease constituted an ownership in the premises, if 
of effect under the circumstances, could bind only De¬ 
Vos and the holding company. The situation unequiv¬ 
ocally created by the instruments and accepted by the 
purchasers, is that the association owns the property 
and plaintiffs are lessees with no more legal or equit¬ 
able title than have the stockholders in the other cor¬ 
poration. Plaintiffs, as subsequent lessees, are not 
necessary parties to the foreclosure suit. Dolese v. 
Bellows-Claude Neon Co., 261 Mich. 57, 245 N. W. 569.” 

It is also interesting to note that where a trustee pur¬ 
chases a dwelling the beneficiary is not a landlord entitled 
to recover possession. Liberty Nat’l. Bk. v. Kosterlitz, 329 
HL App. 244, 67 N. E. (2d) 876 (1946); Handler v. Alpert, 
331 Ill. App. 405, 73 N. E. (2d) 171 (1947). 
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2. Well Reasoned Decisions Under the Federal Housing and 
Rent Act Hold That a Stockholder Who Has Obtained 
an Occupancy Contract from a Corporation Which 
Owns an Apartment is Not a “Landlord” and Cannot 
Recover Possession. 

The District of Columbia Emergency Rent Act was ap¬ 
proved December 2, 1941. This was of local application 
only. Thereafter, by the Emergency Price Control Act of 
1942, 56 Stat. 23, 50 U. S. C. A. App., Sec. 901 et seq., the 
OPA Administrator was given power to establish maximum 
rents in defense areas. Under this Act the OPA Admin¬ 
istrator issued The Rent Regulation for Housing (10 Fed. 
Reg. 13528) which prevented the raising of rents and the 
ejectment of tenants. These regulations as amended pre¬ 
vented eviction in co-operative ventures unless 80% of the 
occupying tenants participated (10 Fed. Reg. 1973 and 11 
Fed. Reg. 8106). This statute and the regulations there¬ 
under expired June 30,1947. 

July 1, 1947, the Housing and Rent Act of 1947, Public 
Law 129, 80th Cong. 1st sess., went into effect. This con¬ 
tained provisions for the eviction of tenants which were al¬ 
most identical with those in the District of Columbia Emer¬ 
gency Rent Act.* Thus Section 209 provided: 

“Sec. 209. (a) No action or proceeding to recover 
possession of any controlled housing accommodations 
with respect to which a maximum rent is in effect under 
this title shall be maintainable by any landlord against 
any tenant in any court, notwithstanding the fact that 
the tenant has no lease or that his lease has expired, so 
long as the tenant continues to pay the rent to which 
the landlord is entitled unless— 

• • • • • 

“ (2) the landlord seeks in good faith to recover pos¬ 
session of such housing accommodations for his imme- 
' diate and personal use and occupancy as housing ac¬ 
commodations ; 


* It will be understood, of course that this Federal statute was not appli¬ 
cable to the District of Columbia. But its terms were so similar to those of 
the local statute that decisions under the Federal statute are very persuasive. 
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“(3) the landlord has in good faith contracted in 
writing to sell the housing accommodations to a pur¬ 
chaser for the immediate and personal use and occu¬ 
pancy as housing accommodations by such purchaser; 
>» 


March 30,1948, amendments to the Federal Housing and 
Rent Act of 1947, went into effect including an express pro¬ 
vision in regard to co-operatives as follows: 

“Sec. 204. (a) Section 209(a)(2) of such Act, as 
amended, is amended to read as follows: 

“ * (2) ... Provided, That in the case of housing ac¬ 
commodations in a structure or premises owned or 
leased by a cooperative corporation or association no 
action or proceeding under this paragraph or para¬ 
graph (3) to recover possession of any such housing 
accommodations shall be maintained unless stock in the 
cooperative corporation or association has been pur¬ 
chased by persons who are then stockholder tenants 
in occupancy of at least 65 per centum of the dwelling 
units in the structure or premises and are entitled by 
reason of stock ownership to proprietary leases of 
dwelling units in the structure or premises;...’ ” 

There was thus a period of nine months between the end 
of the OP A controls on June 30, 1947, and the passage of 
this amendment relating to co-operatives on March 30,1948, 
when proponents of the co-operative movement could at¬ 
tempt to evict tenants under provisions very similar to 
those in this case. The results were as follows: 

Seligman v. Greerdeaf Apartment Building Corporation, 
Cir. Ct. of Cook County, Illinois, No. 47 C 11676, Nov. 12, 
1947 (unreported), was an action for declaratory judgment 
by a tenant of an apartment in a co-operative apartment 
building. This building was owned by a corporation or¬ 
ganized in 1922 as a so-called “100 per cent cooperative,” 
that is, only stockholders of the corporation were to be the 
tenants. The purchaser of a particular block of stock was 
entitled to a lease to the apartment to which that block of 
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stock was allocated. During the depression, some tenant- 
stockholders were unable to maintain their payments, and 
the corporation forfeited their rights and acquired their 
stock, which it held as treasury stock. Such apartments 
were then let out to tenants, without requiring them to own 
the stock. The plaintiff was such a tenant. He had been 
holding over since the expiration of his lease. In August 
1947, when the Federal Housing and Rent Control Act of 
1947 was in effect, defendants Noyes bought the block of 
stock allocated to the apartment occupied by plaintiff, and 
a lease for that apartment was made to the Noyeses by the 
corporation. The Noyeses brought suit against plaintiff, 
and plaintiff instituted an action for declaratory judgment. 
The aptness of such an action was noted by the court when 
it said: 

“In view of the fact that there are other tenants in 
the building who are, or soon would be similarly situ¬ 
ated with the plaintiff in this suit, plaintiff brings the 
action here asking for a declaration of his rights.” 

Judgment was in the plaintiff’s favor. Judge Harry M. 
Fisher, holding that plaintiff was protected by the 1947 Fed¬ 
eral Act, said in his opinion, 

“Now, under Illinois law a holder of stock in a cor¬ 
poration has no interest other than the right to an ac¬ 
counting, the right to receive dividends, and the right 
to a distributive share of the corporate assets upon dis¬ 
solution, and I cannot possibly follow the argument 
which seeks to have the Court hold that because this is 
called a cooperative venture that the relationship be¬ 
tween the corporation and its stockholder stands on a 
different footing from that of any other corporation. 

“Under the law there is no difference between the 
stockholders of a corporation whose sole business is 
owning and managing a piece of real estate, and a cor¬ 
poration whose business is industrial. The stockhold¬ 
ers are no part of the entity, legal entity, which is 
created by the charter. 
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‘‘Ownership by the corporation can in no sense be 
held to be ownership on the part of the stockholder. 
Now, here the owner and landlord is the Greenleaf 
Apartment Building Corporation. It and it alone holds 
both the legal and the equitable fee. 

“Now, on -what theory should I indulge the fiction 
that because this is a so-called cooperative venture the 
stockholders are transformed into landlords for the 
purpose of gaining possession? It would be a fiction 
built upon a fiction. First, the law creates the fiction 
that a corporation is an entity separate and apart from 
its stockholder, but that it is a person, a separate per¬ 
son. That fact is well established in the law. Now I 
am asked to build a fiction upon it, namely that because 
it happens to be a cooperative venture the stockholders 
become transformed into what the corporation is, 
namely, the owners of a portion of the property of the 
corporation. There can be neither legal nor moral jus¬ 
tification for this, especially in view of the purposes of 
the Act in question. 

“I am told that I ought to look beyond the mere form 
and should penetrate through the corporate structure, 
go beyond it, and hold that the stockholders are just 
owners of the property in common. 

“Why? Why should that be done? It is true that 
courts of equity from time to time penetrate beyond a 
garment placed upon a particular situation and look 
into its actual condition but that is usually to avoid 
fraud or other injustice. 

“Here to do so would be to evade a salutary control 
by the Federal Government made necessary by the ex¬ 
isting emergency, whose purpose is double, one to help 
keep down inflation by putting a limit to rents to be 
charged for property, and, two, to protect tenants in 
the occupancy of their apartments. 

“If I were to indulge in fiction, I would rather do so 
in favor of the tenant, because that would be carrying 
out the purpose of the law. If, as a matter of fact by 
such juggling as is here suggested, a tenant could be 
deprived of the protection that the Federal Control 
gives him, then why shouldn’t every landlord incor¬ 
porate for the purpose of holding his real estate. 
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“Suppose it is only a piece of property with two ten¬ 
ants. Why shouldn’t the owner incorporate, issue 
stock, sell say one-tenth or a quarter to some prospec¬ 
tive tenant, make out a lease for the premises, and get 
rid of his present tenants. It is conceivable under the 
present condition that for half of his stock in such a 
building, he could get perhaps the value of the whole 
building, if the purchaser could thereby obtain his 
needed housing. 

• • • • * 

“You may therefore draw your order declaring the 
rights of Seligman to the occupancy of his apartment, 
specifically reciting in that order that the Noyeses are 
not landlords within the meaning of the Federal Act, 
that the Greenleaf Apartment Building is the landlord, 
that the Noyeses simply have a lease and are therefore 
tenants of the Greenleaf Apartment Building, and that 
they will be entitled to the occupancy after the expira¬ 
tion of the term fixed by the Federal Statute during 
which Seligman has a right to occupy it.” 

Two unreported decisions by the Municipal Court of the 
City of Chicago arrived at the same conclusion. Kenny v. 
Thompson , No. 47 M. 62,570, October 1,1947; West, Trustee 
v. Martinez , No. 47 M. 62,538, Oct. 2,1947. While we do not 
have copies of these decisions, they are referred to in 
Marks, “Coercive Aspects of Housing Cooperatives,” 42 
Ill. L. Rev. 728 (1948), at p. 735, where it is said: 

“... In the only three cases to date directly concerned 
with the problem in Chicago, the lower courts, for rea¬ 
sons to be explained, have ruled that the cooperative 
participant in either the trust or corporate form is not 
a ‘landlord’ under the Housing and Rent Act of 1947 
and may not, therefore, evict a present tenant...” 

citing the Seligman, Kenny, and West, Trustee cases. 

The Circuit Court of Baltimore last year came to the 
same conclusion as the Chicago courts in another action for 
declaratory judgment. Shaffer v. Tudor Arms Apartments, 
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Jan. 27, 1948.* The memorandum opinion appears in The 
Daily Record, Baltimore, Jan. 30, 1948. There, the cor¬ 
poration which was to purchase an apartment house and 
sell the apartments on a cooperative basis was organized 
April 28,1947. May 1, the corporation acquired title to the 
property. July 1, the Federal Housing and Rent Act be¬ 
came effective. The type of cooperative was that of stock- 
purchase, the purchaser receiving upon the designated 
apartment a one-year lease, which was to be automatically 
extended from year to year unless the tenant gave notice 
of termination. As fast as purchase agreements were exe¬ 
cuted, the corporation served eviction notices on behalf of 
the purchasers. Plaintiffs were tenants who had held over 
after the expiration of their leases. The decision turned on 
the construction of Sec. 209(a)(3) of the Federal Housing 
and Rent Act of 1947, which permits an action to recover 
possession where— 

“(3) The landlord has in good faith contracted in 
writing to sell the housing accommodation to a pur¬ 
chaser for the immediate and personal use and occu¬ 
pancy as housing accommodations by such person/ * 

It was held that the purchaser of stock in the co-operative 
was not a landlord, but was himself a tenant, and that re¬ 
covery of possession could not be had from the former ten¬ 
ant, the Court saying: 

1 ‘Instead of the stock being appurtenant to the lease, 
the lease is appurtenant to the stock. The landlord 
pays the taxes, receives the proceeds of insurance 
through loss by fire, owns every brick, timber and ac¬ 
cessory in the building, owns the land, pays the bills for 
heating and for help, the property is or will be assessed 
to the corporation and when the assessment is to be 
increased or decreased the corporation will undoubt¬ 
edly get the notices of the action to be taken by the 

* This decision has been reversed by the Court of Appeals of Maryland (62 
A. 2d 346). Nevertheless we give it, as this Court, of course, is bound neither 
by the original decision nor by the reversal. We consider that the decision 
below is the more logical one and that it is valuable for its sound reasoning. 
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taxing authorities. The ‘purchaser’ may not assign or 
sub-let without the consent in writing of the corporation 
and agrees to deliver up possession at the end of the 
term or if he shall cease to own the stock. So much for 
the ‘Proprietary Lease’. 

• • * • • 

“It is also true beyond question that a stockholder as 
such has no title or property right in any of the assets 
of the corporation whose stock he owns. He owns the 
stock and not the assets of his company, and that is the 
real difficulty with the defendant’s position. The only 
property interest the ‘purchaser’ acquires (aside from 
the stock) is a one year renewable lease and the Court 
has no doubt whatever that such a lease of the premises 
is not a sale of a housing accommodation. It is only a 
rental of a housing accommodation. 

' “The purpose of the Act (Housing Act of 1947) is 
effective rent control and the keystone of that control is 
restriction in the eviction of tenants. Unless such re¬ 
striction is effective there can be no control of evasions 
of the Act” 


3. The Entire Project is an Illegal Attempt to Raise Rents 
in Violation of the Act, and is Void as Against Public 
Policy. 

A recent decision by the United States District Court for 
the District of Missouri held that a scheme to sell an undi¬ 
vided 1/14 interest in an apartment building was conceived 
as a plan to evade the Housing Act, and a temporary in¬ 
junction was granted. Woods v. Burg , No. 2662 Civil, Sept. 
28,1948 (a digest appears at 17 U. S. Law Week 2170). 
From the opinion, it appears that the four original defen¬ 
dants, who were the owners, or agents for the owners of the 
apartment house, first attempted to sell the apartments on 
a separate apartment plan. This plan was cancelled [per¬ 
haps when the 1948 amendments to the Federal Housing 
and Rent Act became effective, expressly prohibiting evic¬ 
tion in the case of a co-operative unless at least 65% of the 
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tenants in occupancy purchase stock]. Later, separate con¬ 
tracts for deeds were made out by defendants to some four¬ 
teen purchasers assuming to sell an undivided one-four¬ 
teenth interest in the building to each purchaser. The 
Housing Expediter moved to enjoin the four original de¬ 
fendants and the fourteen purchasers from attempting to 
evict any of the tenants. Judge Nordbye said: 

1 ‘In support of his motion, plaintiff relied in part on 
Section 8(a) of the Controlled Regulation, which pro¬ 
vides: 

“Sec. 8. Evasion—(a) General. The maximum 
rents and other requirements provided in this regula¬ 
tion shall not be evaded, either directly or indirectly, 
in connection with the renting or leasing or the trans¬ 
fer of a lease of housing accommodations, by way of 
absolute or conditional sale, sale with purchase 
money or other form of mortgage, or sale with option 
to repurchase or by modification of the practices re¬ 
lating to payment of commissions or other charges 
or by modification of the services furnished with 
housing, or by tying agreement, or otherwise. 7 

“This group purchase was conceived as a plan to 
evade the Housing Act, and some of the prospective 
purchasers were told that they were not entering into 
a binding contract for deed, but that they could default 
at any time they desired without any further obligation. 
In fact, some of them considered the transaction as one 
of rent rather than purchase. Others may have vaguely 
thought that they were purchasing an apartment and 
that their interest in the real estate was the apartment 
allocated to them, distinct, separate and exclusive from 
any other apartment assumed to have been sold to any 
other purchaser. ... It seems indubitable, therefore, 
that when this transaction of the Burgs and Dosch was 
contemplated and entered into with the purchasers, it 
was conceived and perpetrated in direct violation of 
Section 8(a) of the Controlled Regulation, and any 
steps that were taken by the parties thereafter to 
change the transaction from the purchase of separate 
apartments in the building to the purchase of an undi¬ 
vided interest in the premises did not absolve the de- 
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fendants from the taint of the original scheme and 
plan.” 

The court distinguished this case from Woods v. Krieem, 
81 F. Supp. 121 (D. Mo.) decided August 25,1948, where an 
injunction against eviction proceedings by a group of bona 
fide tenants in common was apparently denied, saying: 

“. . . In the Krizan case, there was a good faith pur¬ 
chase by a group of individuals who had paid down a 
substantial sum in a group purchase of an apartment 
building. The showing in that case abundantly estab¬ 
lishes such facts. However, in this case the original 
defendants ... were the owners, or agents for the own¬ 
ers, of the apartment building in question ...” 

Thus the court, in determining what constitutes an evasion 
of the rent law, looked to whether a “group purchase” was 
in point of fact a bona fide group or co-operative venture at 
its inception, or merely a scheme by the owners and their 
agents with no initiative by the group itself. The decision 
held invalid a scheme to sell undivided interests in prop¬ 
erty, although the rent law does not prohibit such an ar¬ 
rangement nor does it forbid recovery of possession in such 
cases. 

A similar scheme was involved in Soule v. McCluskey , 
No. 872928, decided by the Municipal Court of Los Angeles, 
August 17, 1948. There, as in the Burg case, the 1948 
amendment to the Federal Rent law was in effect, permit¬ 
ting an action to recover possession where stock in a coop¬ 
erative was held by 65% of the tenants in possession. Pre¬ 
sumably to avoid the 65% tenant participation requirement, 
an apartment court of 20 dwelling units was purchased by 
Marcel, Inc. in April, 1948 and “Contracts for Sale of Real 
Estate,” purporting to convey an undivided 1/20 interest in 
the whole property, were entered into between Marcel, Inc. 
and various purchasers. Each contract provided that the 
buyer should be entitled to the use of a specified apartment; 
that the seller should make exterior repairs to the buildings, 
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care for the premises, and pay for water, insurance and 
taxes; and that the buyer should pay a monthly sum as his 
proportionate share of the maintenance expense. Plaintiff 
Soule entered into such a contract, purporting to entitle 
him to the use of an apartment of which defendant McClus- 
key was tenant in possession. Soule, as “landlord” gave 
McCluskey notice to quit, and later brought this action to 
recover possession. Among the court’s conclusions was the 
following: 

“(2) That no tenant may be legally dispossessed by 
the fiction that the alleged ownership of an undivided 
interest in multiple housing created by a contract to 
sell, given by a corporation (a fictitious person) to a 
stranger, not a tenant, makes that person a landlord 
within the meaning of Section 209 (a)(2) of the Hous¬ 
ing and Rent Act as amended March 31, 1948. 

“That to hold otherwise would make it possible for 
any owner of tenant-occupied multiple residence hous¬ 
ing units to incorporate, issue contracts to sell undi¬ 
vided interests in the whole, retain title and control, 
prevent partition, evict all tenants in possession, evade 
the law by doing indirectly what he could not do di¬ 
rectly, and thus defeat the major purpose of ‘The Act\ 

“(3) Plaintiff is neither owner nor the landlord 
within the meaning of ‘The Act.’ ” 

Let us now consider the District of Columbia Emergency 
Rent Act and what the defendants have done. 

The Act prohibits increases in rent by landlords, (Section 
5) and provides penalties for any “device or arrangement 
with intent to evade this Act”. 

The plan to evade the Act began with the incorporation 
of the defendant Broadmoor Co-operative Apartments, Inc., 
and its agreement of August 19, 1948, with the defendants 
Bralove and Ernst. Bralove and Ernst received $2,375,000 
in cash and well-secured notes, plus the right to take over 
“unsold” apartments at a price 5% less than that required 
of other purchasers. The defendant Flynn went ahead with 
“The Flynn 100% Co-operative Plan,” receiving commis- 
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sions of not more than 5% on sales of the apartments, pre¬ 
sumably $125,000, and a salary of $400 a month as manager. 
And the rent of the apartments was raised substantially. 

Let us take, for example, Apartment Number 121 the 
* 4 purchase price’* of which is $20,000, and which is the 
first apartment on the table which gives us round figures 
to work on (93-95). These figures are stipulated to be 
correct (116). The rent paid by the plaintiff tenant is 
$135. 

It is hard to compare a cash payment plus maintenance 
charges with rent. Perhaps it can best be done by assum¬ 
ing a “purchaser’ 7 who has no capital but can borrow what 
he needs at 4%. What such a man pays for the use of the 
money is comparable to rent. Suppose that such a man 
buys Apartment No. 121. It would be quite hopeless to go 
into the detail of the equity cost, amortization and interest, 
so let us assume that he pays the entire cost at once (al¬ 
though he may not). That will be $800 a year interest. He 
has bought a $20,000 apartment, but he owes $20,000 so 
that his assets and liabilities apparently cancel, but every 
year that he owns the apartment it is subject to deprecia¬ 
tion, say 4% a year for an old building, or $800 a year de¬ 
crease in his investment. Of the $137.50 monthly assess¬ 
ment, $60 is for maintenance (16). The new purchaser must 
thus pay or lose annually $800 for interest plus $800 for 
depreciation plus $720 for maintenance or $2,320 a year in 
all. This is $193.33 a month,* compared to the present rent 
of $135 a month, a very substantial increase. Other apart¬ 
ments may show less difference—or more—, but we venture 
to say that any apartment when thus analyzed will show a 
substantial increase in rent. 

As we have shown, the holders of “perpetual use and 
equity contracts” are really nothing but lessees of Broad¬ 
moor Co-operative Apartments, Inc. Thus the effect is to 

* We should perhaps emphasize that this $193.33 a month does not include 
anything paid on account of purchase price. The new purchaser must spend 
$193.33 a month in order merely to keep even. He gets no accumulation of 
capital by reason of the $193.33 monthly outlay, and it thus can properly 
be compared with the former rent of $135. 
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raise rents in the Broadmoor, and we contend that the en¬ 
tire scheme is a device to evade the District of Columbia 
Emergency Rent Act, that it involves an illegal raise in 
rents in violation of said Act, that it is against public policy 
and void, and that no legal or equitable rights can arise 
from the execution of such a scheme, devised for the benefit 
of the defendants Bralove, Ernst and Flynn. 


4. Discussion of Hicks v. Bigelow. 

We come now to the decision of the Municipal Court of 
Appeals in Hicks v. Bigelow , 76 W.L.R. 169, 55 A. (2d) 924 
(1947), in which it was held that the purchaser of a co¬ 
operative apartment, desiring it for her personal occupancy 
might evict a tenant in possession. 

That case was not taken to the Court of Appeals, and 
while entitled to respect, is in no way binding on this Court. 
In fact, as recently as September 27, 1948, this Court re¬ 
versed the Municipal Court of Appeals in an Emergency 
Rent Act case, Witt eh v. United States , No. 9646, and we be¬ 
lieve that Hicks v. Bigelow would have been reversed had it 
been taken up. Let us examine that decision: 

1. The co-operative in Hicks v. Bigelow was a stock com¬ 
pany. With the stock went proprietary leases with right to 
possession of the apartments for 99 years and the right of 
100 year renewals. In our case there is a non-stock cor¬ 
poration with perpetual use and equity contracts. Any 
difference in that respect is probably unimportant. 

2. A second distinction, however, has considerable 
weight. Although it seems to have been contended in Hicks 
v. Bigelow that the entire transaction was in violation of 
the Rent Act, the only argument to that effect seems to have 
been based on a large profit to the original owners. As to 
this the Court pointed out that “the Rent Act does not at¬ 
tempt to regulate profits on the sale of property.” Our 
point is quite different. We contend that the scheme is 
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illegal as a device to raise rents, and we have shown that 
rents have been raised, as was not done in Hicks v. Bigelow, 

3. Onr principal attack on Hicks v. Bigelow, however, is 
on the ground that the decision is erroneous. 

(A) The Court held that the plaintiff was a landlord be¬ 
cause Section 11(g) of the Rent Act defined a landlord as 
“an owner, lessor, sublessor, or other person entitled to 
receive rent for the use or occupancy of any housing accom¬ 
modations. f ’ This, we submit, completely begs the question. 
If the Section is to receive such a construction it would not 
have been necessary to form the co-operative in this case. 
Bralove and Ernst could have assigned to any person the 
right to receive the rents for some particular apartment, 
and that person would have come within the definition as a 
“person entitled to receive rent,” just as much as would 
Mrs. Hicks in Hicks v. Bigelow or the individual defendants 
in the present case. Such a construction would completely 
nullify the act, and cannot be correct. The words “or other 
person entitled to receive rent” were obviously included in 
the definition so that rental agents could maintain actions 
for possession as in Koehne v. Harvey , 74 W.L.R. 216, 45 
A. (2d) 780 (1946), and might be held for overcharges as in 
Mayer v. Buchanan, 75 W.L.R. 66, 50 A. (2d) 595 (1946). 

(B) The Court held further that “in substance the apart¬ 
ments are owner occupied.” With this statement we com¬ 
pletely disagree. To hold that Mrs. Hicks owned some spe¬ 
cified cubic feet, in the air, located some score of feet above 
ground owned by a corporation in which she was a stock¬ 
holder is to create a new concept of property completely at 
variance with all established principles of real estate and 
corporation law. We shall not reargue this point, which has 
been fully discussed in this brief. Mrs. Hicks was not the 
owner of an apartment, nor are any of the individual defen¬ 
dants in this case. 
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CONCLUSION 

We therefore pray that the judgment below be reversed 
and that the case be remanded with instructions to grant the 
motion of the appellants (plaintiffs below) for a declara¬ 
tory judgment. 

Respectfully submitted, 

Spencer Gordon, 

Eleanor Sessoms, 

Attorneys for Appellants. 
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APPENDIX 

Pertinent Provisions of District of Columbia Emergency 

Bent Act. 

“Section 1. Purposes, Time Limit.* —(a) It is hereby 
found that the national emergency and the national-defense 
program (1) have aggravated the congested situation with 
regard to housing accommodations existing at the seat of 
government; (2) have led or will lead to profiteering and 
other speculative and manipulative practices by some own¬ 
ers of housing accommodations; (3) have rendered or will 
render ineffective the normal operations of a free market 
in housing accommodations; and (4) are making it increas¬ 
ingly difficult for persons whose duties or obligations re¬ 
quire them to live or work in the District of Columbia to ob¬ 
tain such accommodations. Whereupon it is the purpose of 
this Act and the policy of the Congress during the existing 
emergency to prevent undue rent increases and any other 
practices relating to housing accommodations in the Dis¬ 
trict of Columbia which may tend to increase the cost of 
living or otherwise impede the national defense program.” 
D. C. Code 1940 (Supp.), Sec. 45-1601, as amended; Act of 
Dec. 2,1941, 55 Stat. 788, ch. 553, sec. 1, as amended Dec. 3, 
1945, 59 Stat. 592; June 29,1946,60 Stat. 340; Mar. 30,1948, 
P. L. 466, 80th Cong.; Apr. 29, 1948, P. L. 507. 1 

• • • • 

“Sec. 5. Prohibitions. —(a) It shall be unlawful, re¬ 
gardless of any agreement, lease, or other obligation hereto¬ 
fore or hereafter entered into, for any person to demand or 
receive any rent in excess of the maximum-rent ceiling, or 
refuse to supply any service required by the minimum-serv¬ 
ice standards, or otherwise to do or omit to do any act in 
violation of any provision of tins Act or of any regulation, 
order, or other requirement thereunder, or to offer or agree 
to do any of the foregoing ... 

“(b) No action or proceeding to recover possession of 
housing accommodations shall be maintainable by any land¬ 
lord against any tenant, notwithstanding that the tenant 
has no lease or that his lease has expired, so long as the 
tenant continues to pay the rent to which the landlord is 
entitled, unless—... 


i These amendments did nothing more than successively extend the termina¬ 
tion date from Dec. 31, 1945, to the present termination date of Mar. 31, 1949. 
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“(2) The landlord seeks in good faith to recover posses¬ 
sion of the property for his immediate and personal use and 
occupancy as a dwelling, or 

“(3) The landlord has in good faith contracted in writ¬ 
ing to sell the property for immediate and personal use and 
occupancy as a dwelling by the purchaser and that the con¬ 
tract of sale contains a representation by the purchaser that 
the property is being purchased by him for such immediate 
and personal use and occupancy, or ...” D. C. Code 1940 
(Supp.), sec. 45-1605, as amended; Dec. 2, 1941, 55 Stat. 
791, ch. 553, sec. 5; Sept. 26,1942, 56 Stat. 759, ch. 564, sec. 
1; Aug. 1, 1947, P. L. 322, 80th Cong. 2 

• • • • 

“Sec. 10. Enforcement , Penalties — 

• • • • 

“(b) Any person who willfully violates any provision of 
this Act or any regulation, order, or requirement there¬ 
under, and any person who willfully makes any statement 
or entry false in any material respect in any document or 
report required to be kept or filed thereunder, and any per¬ 
son who willfully participates in any fictitious sale or other 
device or arrangement with intent to evade this Act or any 
regulation, order, or requirement thereunder, shall be pros¬ 
ecuted therefor by the corporation counsel of the District 
of Columbia or an assistant, or information filed in the 
police court of the District of Columbia, and shall upon con¬ 
viction be fined not more than $1,000 or imprisoned for not 
more than one year, or both.” D. C. Code 1940 (Supp.), sec. 
45-1610; Dec. 2,1941, 55 Stat. 794, ch. 553, sec. 10. 

• • • • 

“Sec. 11. Definitions. —As used in this Act— 

“(a) The term 4 housing accommodations’ means any 
building, structure or part thereof, or land appurtenant 
thereto, or any other real or personal property rented or 
offered for rent for living or dwelling purposes in the Dis¬ 
trict of Columbia (including, but without limitation, houses, 
apartments, hotels, rooming- or boarding-house accommo¬ 
dations, and other properties used for living or dwelling 
purposes) together with all services supplied in connection 
with the use or accupancy of such property. 

• • • • 


2 The amendments did not change the part of the section quoted above. 
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“(c) The term ‘rent 7 means the consideration, including 
any bonus, benefit, or gratuity, demanded or received per 
day, week, month, year or other period of time as the case 
may be, for the use or occupancy of housing accommoda¬ 
tions or the transfer of a lease for such accommodations. 

“(d) The term ‘maximum-rent ceiling’ means the maxi¬ 
mum rent which may be demanded or received for the use 
or occupancy of housing accommodations or the transfer of 
a lease for such accommodations. 

• • • • 

“(f) The term ‘tenant’ includes a subtenant, lessee, sub¬ 
lessee, or other person entitled to the use or occupancy of 
any housing accommodations. 

“(g) The term ‘landlord’ includes an owner, lessor, sub¬ 
lessor, or other person entitled to receive rent for the use or 
occupancy of any housing accommodations.” D. C. Code 
1940 (Supp.), sec. 45-1611; Dec. 2, 1941, 55 Stat. 794, ch. 
553, sec. 11. 


Section 45-910, D. C. Code, 1940. 

“Ejectment or summary proceedings. 

“Whenever a lease for any definite term shall expire or 
any tenancy shall be terminated by notice as aforesaid, and 
the tenant shall fail or refuse to surrender possession of 
the leased premises, the landlord may bring an action of 
ejectment to recover possession in the District Court of the 
United States for the District of Columbia; or the landlord 
may bring an action to recover possession before the mu¬ 
nicipal court, as provided in sections 11-701 to 11-739 of this 
Code.” 


Title 28, U. S. Code, Chapter 151—Declaratory Judgments. 

“ § 2201. Creation of remedy. 

1 “In a case of actual controversy within its jurisdiction, 
except with respect to Federal taxes, any court of the United 
States, upon the filing of an appropriate pleading, may de¬ 
clare the rights and other legal relations of any interested 
party seeking such declaration, whether or not further re- 
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lief is or could be sought. Any such declaration shall have 
the force and effect of a final judgment or decree and shall 
be reviewable as such. 

‘ 1 § 2202. Further relief 

“Further necessary or proper relief based on a declara¬ 
tory judgment or decree may be granted, after reasonable 
notice and hearing, against any adverse party whose rights 
have been determined by such judgment.” 
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United 

For 


States Const of Appeals 

the District op Columbia Circuit 


No. 10113 


Adeline I. Abbott, et al., Appellants 

v. 

Bernard Bralove, et al., Appellees 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER STATEMENT OF CASE. 

All references in this Brief are to pages of Joint Appen¬ 
dix unless otherwise indicated. 

The Statement of the Case as outlined by the appellants 
seems to be adequate for the determination of the issues of 
this case, however, as an aid to the Court in determining the 
questions presented by this appeal, counsel for appellees 
have elaborated in Point IA of this Brief upon the exact 
nature and character of the cooperative plan involved in 
these proceedings. 
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\ 


STATUTES. 

The relevant parts of the statutes involved being included 
either in the Brief of the Appellants or in the Joint Appen¬ 
dix, no additions thereto seem to be necessary. 

SUMMARY OF ARGUMENT. 

Under the cooperative plan involved in these proceed¬ 
ings, a non-profit, non-stock, cooperative corporation, by 
monies furnished to it by the purchasers of individual 
apartments, acquired the legal title to the Broadmoor 
Apartment Building; each purchaser of an individual 
apartment made a capital investment in the apartment 
purchased by contributing 1 per cent of the purchase price 
of his apartment as a pro rata assessment for initial work¬ 
ing capital for the cooperative corporation, and by paying 
the full “equity” cost of the apartment purchased in cash, 
and agreed to assume and pay his appropriate ratable 
share of the amount of mortgage indebtedness allocated 
against his apartment, and further agreed to pay by way of 
monthly assessments his ratable share of the principal and 
interest on the mortgage indebtedness, and a ratable 
amount for taxes, insurance, repairs and operating ex¬ 
penses of the apartment building; in return for which each 
individual purchaser received a “Perpetual Use and Equity 
Contract’’ conveying to him the right of perpetual use and 
enjoyment of the purchased apartment, with the right to 
sell such perpetual right of use and occupancy, subject to 
certain appropriate restrictions, and such Perpetual Use 
and Equity Contract passes upon his death to his legal 
representatives. 

It is the contention of the appellees that by the consum¬ 
mation of such a transaction the purchaser of each indi¬ 
vidual apartment becomes the owner of same and is a 
“landlord” under applicable decisions, and Congress on 
March 31,1948, when enacting amendments to the Federal 
Housing and Rent Act of 1947, and again on April 29,1948, 
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when enacting amendments to the District of Columbia 
Rent Act, recognized such purchaser as an owner and land¬ 
lord; each apartment owner is, accordingly, a “landlord” 
under the provisions of the District of Columbia Rent Act, 
and is, accordingly, entitled to recover possession of the 
apartment purchased provided he in good faith seeks to 
recover possession of the same for his immediate and per¬ 
sonal use and occupancy as a dwelling; and the question of 
the good faith of the individual apartment purchaser desir¬ 
ing possession of his apartment for such use is not in dis¬ 
pute in this case. 

Each purchaser has the right to the exclusive perpetual 
use and occupancy of the apartment purchased by 
him to the same extent as the purchaser and owner of 
an individual dwelling house. 

The cooperative plan in question is entirely legal in all 
its aspects, and is in nowise an attempted evasion of the 
District of Columbia Rent Act. 

The transaction was consummated only after all of the 
then tenants in the Broadmoor Apartment Building were 
fully acquainted with the purchase price of the entire 
building received by the former owners, the price paid by 
the cooperative corporation, the cost of each individual 
apartment, including its equity cost, and the amount of 
mortgage indebtedness allocated against it, the amount to 
be contributed to the initial working capital of the coopera¬ 
tive corporation, and the approximate monthly assessments 
for mortgage reduction, interest, taxes, insurance, repairs, 
and maintenance and operation, and such tenants were 
given full opportunity to purchase apartments; some did, 
and some did not. There is no evidence in the record to 
sustain any allegation of “rent evasion”; the individual 
apartment unit purchasers do not pay rent, but ratably 
contribute their fair share of the cost of maintaining the 
entire enterprise; insofar as any tenants who remain in 
the building are concerned the rents are still under the su¬ 
pervision and control of the Administrator of Rent Control, 
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and no rents can be increased except by bis order; while 
it is of no concern to the appellants whether the monthly 
assessments of the purchasers are higher than the present 
rental being paid by the tenants, the record demonstrates 
in connection with the apartments occupied by the appellees 
that in a majority of the cases the monthly assessments to 
be paid by the purchasers are less than the amounts paid 
as rental, and in addition a part of the monthly assessment 
goes toward the reduction of mortgage indebtedness which 
will gradually reduce the principal indebtedness, and 
eventually pay it in full, at which time the monthly assess¬ 
ments will be still further reduced. 

ARGUMENT. 

L 

Appellees, as Members of the Cooperative Corporation and 
as Holders of “Perpetual Use and Equity Contracts”, 
Both in Reason and by Judicial Decision Are “Land¬ 
lords” Under the Local Rent Control Act, and Are 
Accordingly Entitled to Possession of the Apartments 
Purchased by Them. 

Counsel under this heading will first describe in detail 
the cooperative plan involved in these proceedings, and 
then discuss applicable decisions holding that members of 
such a cooperative group are owners and landlords of the 
apartments purchased by them and, therefore, entitled to 
possession of such apartments to the same extent as own¬ 
ers of individual residences. 


A. 

Nature of the Broadmoor Cooperative Plan. 

It should be noted at the outset that there is nothing 
new in the technique and methods of the operation of the 
Broadmoor Cooperative Plan; for at least a quarter of a 
century similar plans have been used and successfully oper- 
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ated and maintained in this District. As far back as 1931 
the Court of Appeals in the case of Wardman Construction 
Company v. Flynn, 60 App. D. C. 357, 54 F. (2d 831), had 
before it a cooperative plan having to do with the owning 
of individual apartment units by various purchasers in the 
Clydesdale Apartment House, and the experience of both 
sellers and purchasers of cooperative apartment units in 
this District is familiar to anyone who has had occasion to 
become interested in such a plan, either from an academic 
or practical standpoint. The plan followed in the instant 
case is simply a continuation of the time-tested method 
(with certain unimportant differences), whereby persons 
who desire the convenience of and security of home owner¬ 
ship, and who for one reason or another desire to avoid 
the burdens and inconveniences of separate ownership of 
an independent residence are enabled to pool their re¬ 
sources and acquire the ownership of an * * apartment’’ as 
distinguished from a “house”, with all the advantages of 
home ownership with a minimum of its inconveniences and 
burdens. It is obvious that the instant plan proceeded from 
the very beginning on the theory of a non-profit organiza¬ 
tion for the equal benefit of everyone who purchased an 
apartment in the Broadmoor Apartment Building. 

Section Third (a) of the Certificate of Incorporation pro¬ 
vides: 

“The nature of the business, or objects or purposes 
to be transacted, promoted or carried on are: 

“(a) To purchase or otherwise acquire, operate and 
manage a single housing project on a non-profit basis 
and in the interest and for the housing of its members 
and other lawful occupants.” (23). (Italics supplied.) 

The ideas and ideals of the founders of the project and 
those joining it, in addition to furnishing appropriate 
homes for the housing of the members of the corporation, 
and other lawful occupants of the building, were, in the 
language of the Charter, to likewise set up in fact a small 
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community of its own whereby the owners of the apart¬ 
ments, acting through the corporation, or other subsidiary 
groups, would ‘ 1 provide such community facilities, service 
and benefits as may be necessary or convenient for the 
welfare of its members and the usefulness of the project.” 
(23). 

In other words, the Charter of the corporation itself ex¬ 
plains the philosophy of the cooperative plan on a non¬ 
profit basis whereunder a group of persons who desire to 
purchase and occupy apartments, for their own use or for 
the use of other persons, can by contributing their propor¬ 
tionate part of the capital investment and agreeing to con¬ 
tribute monthly such sums as may be required for the oper¬ 
ation of the enterprise, bring about a situation whereby 
in the most economical manner possible the community 
project may be organized and maintained. 

The corporation, as set up, was in no sense closed to all 
but a favorite few; every detail of the plan was published 
to the then tenants in the Broadmoor and to the public at 
large. Everyone was invited to participate to the limit of 
the apartments available (5 and 6, Para. 6, 13-16), subject, 
of course, to the necessary discretionary powers vested in 
the Board of Directors, to the end that the type of persons 
who would become owners and live under the same roof 
would be the type that experience indicated might be able 
to agree on the standards to be adopted in the operation 
of the apartment building, and by the type of persons that 
could be expected to live and work together harmoniously; 
each tenant in the apartment building at the time the option 
to purchase same was obtained by the cooperative corpora¬ 
tion was given an opportunity to purchase an apartment in 
the building, subject, of course, to the approval of the Board 
of Directors. (5 and 6, Para. 6). 

The plan contemplated that anyone desiring to purchase 
an apartment in the Building would make application to 
the Board of Directors by signing a 1 ‘ Cooperative Apart¬ 
ment Deposit Agreement” (17), and a “Cooperative 
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Apartment Use and Equity Contract’ 7 (21-22); so that 
every prospective purchaser would be fully advised as to 
the terms of the proposed purchase of the Broadmoor 
Building by the cooperative corporation a copy of the op¬ 
tion contract between the then owners of the Broadmoor 
and the cooperative corporation was attached as a part of 
the “Cooperative Apartment Deposit Agreement”; (18-20) 
the prospective purchaser was required to deposit a sum 
equal to one per cent of the assigned capital cost of the 
particular apartment desired, and agreeing to pay the en¬ 
tire “equity” cost, of which the deposit was a part, “within 
ten days of the written call of the cooperative” (17); like¬ 
wise agreeing to pay one per cent of the assigned capital 
cost as a contribution for intial working capital of the co¬ 
operative corporation, and monthly payments divided into 
the monthly allocated cost for the operation and mainte¬ 
nance on the one hand, and the payment of principal and 
interest of the mortgage indebtedness on the other hand. 
(21). When the Board of Directors accepted the applica¬ 
tion of a prospective purchaser and payment was made by 
him in accordance with the agreement, the payment of the 
equity cost was acknowledged by appropriate endorsement 
on the original of the “Perpetual Use and Equity Con¬ 
tract”, “and receipt thereof (of the original contract bear¬ 
ing such endorsement) shall be considered delivery by the 
Cooperative to the Member of the right of perpetual use 
and enjoyment of the purchased apartment.” (21). In 
other words the prospective purchaser first signs both the 
“Deposit Agreement” and the “Perpetual Use and Equity 
Contract”, and if and when the purchaser’s application is 
accepted and the full equity cost paid the original of the 
“Perpetual Use and Equity Contract” fully executed by 
the cooperative corporation is delivered to the purchaser 
as his muniment of title to his individual apartment. 

The purchasers of the apartment units, so long as they 
comply with the terms and conditions of the agreements 
between them and the corporation, “shall peacefully enjoy 
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the exclusive use of the purchased apartment and, in com¬ 
mon with others similarly entitled, shall have the use and 
enjoyment of all community property of the cooperative. 77 
(21, Par. 6). Certain restrictions are placed on apartment 
owners for the common benefit of all so that insofar as it 
is humanly possible to do so the operating standards of 
the community property shall be kept at the highest possi¬ 
ble level. (21, Pars. 6(a) to 6(d), inclusive). Items for 
the benefit of the entire group of owners, such as the heat¬ 
ing of the building, the operation of the elevators, the 
proper payment of principal, interest, taxes, etc., and the 
upkeep of the halls and lobbies, are all taken care of by or 
under the direction of the Board of Directors selected by 
the owner-members and paid for by funds contributed by 
the owner-members in proportion to the assigned capital 
cost of each particular apartment. (21, Par. 5; 22, Par 8). 

That the plan involved here is a truly cooperative one 
for the sole benefit of the owners of apartments in the 
Broadmoor Apartment Building is clearly demonstrated by 
detailed reference to the Certificate of Incorporation and 
the By-Laws adopted pursuant thereto. 

Under paragraph Fourth of the Charter, the Corporation 
is a non-stock corporation, and membership in it may only 
be acquired on the terms and conditions provided for in 
the By-Laws, (24-25) reference to these provisions being 
hereinafter made; a sale, lease or exchange or mortgage 
of the property may only be effectuated when authorized 
by three-fourths of the membership. (26). 

Contrary to the statements contained on page 10 of Ap¬ 
pellants 7 Brief that the individual owner “cannot mortgage 
his apartment * * # cannot pay off his share of the existing 
mortgage and hold his apartment free of any encum¬ 
brances 77 , the fact is that there is nothing in the cooperative 
plan that prevents an individual apartment owner from 
mortgaging his own apartment, and nothing in the plan 
that prohibits him from paying off his share of the existing 
mortgage. 
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Turning to the provisions of the By-Laws we find that 
the affairs of the corporation are to be operated by a Board 
of Directors, which after the election of the initial Board, 
shall be elected at the annual meeting of the “members”, 
and that after April 15, 1950, all directors must be “resi¬ 
dent” members of the corporation as defined in Section 46 
of the By-Laws. (45, Par. 14). The purpose of permitting 
non-members of the corporation to be initially eligible for 
membership on the Board of Directors is to make it possible 
for an experienced Board to manage the affairs of the cor¬ 
poration during its transition period, after which period 
the corporation and all of its affairs are to be exclusively 
limited to members of the Board elected by “resident” 
members. 

Under Section 45 of the By-Laws “membership in the 
corporation shall be limited to owners of outstanding and 
subsisting perpetual use and equity contracts issued by the 
corporation and hereinafter referred to as ‘Use Contracts’. 
As herein defined, membership may be either ‘ resident’ or 
‘equity’.” (51-52) 

Under Section 46 of the By-Laws “resident” member¬ 
ship is confined to natural persons owning a “Use Con¬ 
tract” under which the owner is entitled to “occupancy 
rights”; this type of membership carries full voting rights. 
(52). 

Under Section 47 of the By-Laws “equity” membership 
may be acquired either by a person or a corporation pur¬ 
chasing a “Use” contract “without transferee occupancy 
! rights having been first approved by the board of direc- 
i tors * * *.” This type of membership carries with it the 
right to vote with resident members only on matters per¬ 
taining to an amendment of the Certificate of Incorpora¬ 
tion, the sale or mortgage of the corporate property or the 
dissolution of the corporation. (52). 

Under Section 48 of the By-Laws “membership in the 
corporation of either class may be transferred only as an 
incident to the transfer of a use contract.” “Equity” 
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membership may only be converted into “resident” mem¬ 
bership by the approval of the Board of Directors. (52). 

The By-Laws in subsequent sections proceed to spell out 
in detail the methods whereby capital cost, purchase price 
of Use Contracts, monthly assessments, and the capital and 
operating accounts are to be set up. 

Under Section 60 of the By-Laws (57) provision is made 
whereby if the housing project is sold all members having 
“Use” contracts shall be entitled to share in the net pro¬ 
ceeds of the sale and “each of such members shall be en¬ 
titled to receive as his share of the distributable assets, the 
same proportion thereof as the assigned capital cost of his 
use contract bears to the total assigned capital cost of all 
then outstanding and valid use contracts, less any sums 
which the member may owe the corporation, including any 
arrearage of monthly or special assessments or any unpaid 
balance of principal and interest of his equity cost.” 
(57-58). 

And finally by Section 63 of the By-Laws “The property 
and facilities of the corporation, including, but not limited 
to, the garage, lobby and other community space, shall at 
all times be restricted in use to the housing and related 
needs of the lawful occupants of the Apartment and their 
guests. Under no circumstances shall community property 
be leased or operated for profit.” (58). 

It should again be noted that every single item of this 
plan, including the assigned capital cost, equity cost, con¬ 
tribution to initial capital and approximate monthly pay¬ 
ments, were all published in detail and made available to 
every individual owner or prospective owner, including the 
then tenants in the Broadmoor. 
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B. 


Decisions holding that a stockholder or member of a coop¬ 
erative corporation, such as the Broadmoor Coopera¬ 
tive Apartments, Inc., is a “landlord” and can recover 
possession of the apartment purchased by him. 

In the case of Wardman Construction Company v. Flynn, 
60 App. D. C. 357, 54 F. (2d) 831, decided December 7,1931, 
the Court had before it certain controversial matters grow¬ 
ing out of the Clydesdale Apartment House which was 
maintained and operated in accordance with a cooperative 
plan quite similar to the Broadmoor plan, and the Court in 
describing that plan at page 357 stated as follows: 

“It appears that the Clydesdale was a cooperative 
apartment house built by the defendant company, and 
that the plaintiff was employed as a real estate agent 
to sell the apartments. According to the plan of or¬ 
ganization, the purchaser of an apartment in the 
building would receive common stock of the corpora¬ 
tion, and an occupancy agreement would be issued to 
him representing the apartment purchased, and giving 
him, his heirs or assigns, a perpetual right of occu¬ 
pancy of the apartment represented by his stock ” 
(Italics supplied). 

A few years later, on August 6, 1934, the same Court in 
Moses, et al. v. Boss, et al., 63 App. D. C. 381, 72 F. (2d) 
1005, in discussing the status of the purchaser of a coopera¬ 
tive apartment unit said at page 383: 

“Accordingly, during the pendency of the equity 
case, Miriam W. Hause (the owner of the cooperative 
unit) held the legal title to the apartment * • 
(Italics supplied). 

A decision recently handed down by the Court of Ap¬ 
peals for the State of Maryland, predicated upon a state 
of facts quite similar to the instant case, is Tudor Arms, et 
al. v. Shaffer, et al., decided January 7, 1949, Advance 
Sheets 62 A. (2d) Adv. 346—Md. 1948. 
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The facts in that case were that the owner of an apart¬ 
ment housing project in the City of Baltimore containing 
forty-eight separate apartment units, sold it to certain 
parties who decided to operate it on the cooperative plan; 
the plan contemplated the formation of a new corporation, 
all of the authorized stock of which was ultimately issued 
to and owned by purchasers of apartment units, the num¬ 
ber of shares issued to each purchaser representing the 
capital value placed upon the particular apartment unit; 
the purchaser of each unit was to receive a proprietary 
lease for the term of one year, renewable indefinitely at 
the option of the lessee; the stock and lease were insepara¬ 
ble; and the transfer or assignment was restricted in that 
the assignee must be approved by the stockholders or by 
the Board of Directors. The purchaser was obliged to pay 
forty per cent of the capital value initially, of which two 
per cent was put in a reserve fund, and the balance of the 
price payable in installments and applied to the amortiza¬ 
tion of the mortgages upon the property, taxes, mainte¬ 
nance and similar purposes. The plan became effective on 
October 1,1947, and at that time all of the issued shares of 
stock of the corporation were in the hands of the promoters, 
but the plan contemplated that as apartment units were 
sold shares would be provided by the promoters according 
to a definite schedule, so that eventually all of the author¬ 
ized stock would be held by purchaser-owners of the apart¬ 
ments. The record indicates that as of January, 1948, a 
majority of the shares were in the hands of such pur¬ 
chasers. 

Many of the tenants in the apartment house holding 
leases from month to month from the former landlord ob¬ 
jected to the plan, refused to purchase stock, formed a pro¬ 
tective association, and filed a proceeding for a declara¬ 
tory judgment in the Circuit Court of Baltimore. The ques¬ 
tion presented to the Court was whether purchasers of 
stock in the cooperative with the right to possession of 
particular apartment units under the proprietary leases 
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were purchasers of “housing accommodations” within the 
meaning of the Rent and Housing Act of 1947; the same 
question as is involved here under a different nomencla¬ 
ture. 

The lower Court held that they were not purchasers, and 
relied principally upon the fact that the proprietary lease 
was called a lease and contained many of the clauses cus¬ 
tomarily found in ordinary leases, and that the amount 
paid for the stock was actually in payment of occupancy 
rather than ownership; the lower Court stressed, among 
other things, the same question that counsel for appellants 
stresses here, namely, that the title to the property was 
technically in the corporation and not in individual stock¬ 
holders. 

The Court of Appeals in flatly reversing the lower Court 
used the following language: 

“It is true that the plan is somewhat novel in this 
State, and that its obvious purpose is to effect a change 
of occupants, in the event that the present tenants de¬ 
cline to purchase stock in the enterprise. But, on the 
other hand, the essence of the transaction is that in 
exchange for a capital investment, a prospective pur¬ 
chaser will obtain a right, under the proprietary lease, 
to occupy a particular unit for an indefinite period 
during good behavior. When all of the stock is dis¬ 
posed of the promoters will be out of the picture and 
the management will be in the hands of stockholders. 
These are some of the most important indicia of own¬ 
ership. It could hardly be contended that the sale of 
a house to a group as tenants in common would not be 
within the exception. From the nature of the subject 
matter, ownership under a cooperative plan must take 
the form of rights incident to stock ownership or mem¬ 
bership in a corporation. The substantial nature of 
those rights, rather than the form of transaction must 
be considered.” 

The Court then proceeded to discuss the provisions of 
the Housing and Rent Acts of 1947 and 1948, and the ear¬ 
lier basic Act, calling attention to the fact that under the 
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earliest Act, by regulation, and under the latest Act, by 
express terms of the Statute, there were requirements that 
in cases of cooperative apartment houses certificates of 
eviction could not be issued by the appropriate Federal 
official unless a certain per centage (under the regulation 
80 per cent and under the Statute 65 per cent) of the then 
tenants of the dwelling units had purchased stock which 
entitled them to proprietary leases, and the Court came to 
the conclusion, as we do here, that this very type of pro¬ 
vision was a recognition by the Federal authorities, in¬ 
cluding the Federal Congress, that those holding this type 
of proprietary lease in a cooperative apartment house 
were “owners”, and in this connection used the following 
language: 

“The implication from the prior history and ad¬ 
ministrative interpretation is that prospective tenants 
and purchasers of stock under a cooperative plan were 
to be treated as purchasers entitled to evict former 
tenants under the new Act.” (Italics supplied) 

The reasoning of the Maryland Court in this connection, 
sinlilar to our reasoning here, is that the 0. P. A. Adminis¬ 
trator under the provisions of the basic Rent Act, and Con¬ 
gress itself under the explicit provisions of the 1948 Rent 
Act recognized that the purchasers of cooperative apart¬ 
ments were “owners” and “landlords”, otherwise they 
could not have qualified for “certificates of eviction”; Con¬ 
gress did not denominate such purchasers as “tenants”, 
but as “owners”, but while recognizing them as “owners” 
and “landlords”, simply provided, for reasons which are 
immaterial here, that before such “owners” and “land¬ 
lords” could evict a “tenant” a certain percentage of the 
then “tenants” in the apartment house in question must 
have joined the cooperative plan and purchased apart¬ 
ments. 

To continue on with the language of the Maryland Court 
of Appeals, the Court then said: 
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“Our attention has been called to no case in which 
a court of last resort has construed the section of the 
Act in question. However, in Whitemarsh v. Famell, 
79 N.Y.S. (2) 782 (Sup. Ct., Appellate Div., 1st Dept., 
May, 194S), in holding that the rights of a purchaser 
of an apartment in a cooperative apartment house in 
August, 1947, who brought a summary proceeding to 
evict the tenant were governed by the local law relating 
to rent control, the Court said: 

‘The Federal Rent Control Law, 50 U.S.C.A. 
Appendix 901, et seq, and regulations which require 
that 80% of the tenants must be cooperative owners 
before a cooperative owner could dispossess a ten¬ 
ant, expired June 30, 1947. The new Federal Rent 
Law, 50 U.S.C.A. Appendix, 1881 et seq, and regula¬ 
tions which became etfective July 1, 1947, contained 
no such 80% requirement with respect to cooperative 
apartments. Therefore, as of September 10, the date 
of the trial herein, the tenant was not then protected 
by any such Federal regulation as he had been prior 
to July 1, 1947.* See: Kole v. Kousnetz, 80 N.E. (2) 
451 (App. Ct., Ill., 1st Dist., 3d Div., June, 1948). 

“It has been recognized under acts modeled upon 
the Federal pattern that purchasers of apartments 
under the cooperative plan are to be treated as land¬ 
lords or owners. See: Hicks v. Bigelow, 55 A. (2) 924 
(Mun. Ct., D. C.), and Smith v. Feigin, 77 N.Y.S. (2) 
229, (Sup. Ct., App. Div., 1st Dist.) Aff. without opin¬ 
ion by the N.Y. Ct. of A., 80 N. E. (2) 668.” 

• • • • * 

“The appellees further contend that the cooperative 
plan if a sale at all is not a sale in good faith. As used 
in the Act good faith seems to be chiefly related to the 
‘immediate and personal use and occupancy of housing 
accommodations by such purchaser’.” 

Compare Bloom v. Babbit, 81 N. E. (2) 5, (App. Ct. Ill.) 

“As we are not here dealing with particular purchasers , 
but are only asked to render a declaratory decree con¬ 
struing the Act, we leave open the question of good faith 
in any particular case. The mere fact that the plan may 
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have the effect of ousting tenants in possession is not evi¬ 
dence of bad faith, nor can it be deemed an evasion of the 
Act as coni ended. (Italics supplied). The purpose of all 
the legislation on the subject is to maintain rent ceilings in 
view of emergency conditions growing out of the war and 
housing shortages incident thereto. The method of main¬ 
taining ceilings was to prevent eviction of tenants in favor 
of other tenants in the same category. (Italics supplied) 
But the exceptions were clearly designed to permit evic¬ 
tions for personal occupancy of landlords or their 
assignees, where such landlords have wholly parted with 
their ownership. We cannot impose a restraint upon 
alienation which is not implicit in this Statute. If the plan 
contributes to rather than alleviates the economic evils of 
inflation, as contended, the remedy must lie with the legis¬ 
lature and not with the courts.’* 

In the case of Penthouse Properties v. Eleven Fifty- 
Eight Fifth Avenue , 256 App. Div. 685, 11 N. Y. S. (2) 
417-422 (1939), the Court among other things said: 

“The tenant stockholders in a cooperative apart¬ 
ment building are concerned in the purchase of a 
home.” 

And at page 423 the Court continued: 

“Although it is true that the corporation w’hich 
holds title to the real estate is not organized in cooper¬ 
ative form, it is manifest from the conceded facts that 
it was organized as a vehicle for the establishing of a 
community of homes rather than for the purpose of 
pecuniary profit to the stockholders.” 

While it is appreciated that the Municipal Court of 
Appeals for this District is inferior in rank and power to 
this Court, it is a Court that is particularly in touch with 
landlord and tenant matters, and supervises the lower 
Municipal Court, the tribunal in which landlord and tenant 
matters are normally litigated; and it is accordingly felt 
that the language used by it in deciding the case of Hicks 
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i v. Bigelow , 76 W.L.R. 169, 55 A. (2d) 924 (1947), is very 
interesting and apposite here. 

That Court had before it a cooperative apartment plan 
quite similar to the Broadmoor plan, except that it was a 
stock corporation, and the proprietary lease gave the right 
to possession for ninety-nine years with the right for a 
100-year renewal. It was contended there as here that the 
entire transaction was in violation of the District of Co¬ 
lumbia Emergency Rent Act, and that the plaintiff-pur¬ 
chaser was not an *‘owner ’’ or “landlord” entitled to 
1 possession of the apartment purchased, and the Court in 
holding that the purchaser was an “owner” and “land¬ 
lord” used the following language: 

“Appellant insists that plaintiff is nothing more 
than another tenant, differing only from the tenant in 
possession in that she has a longer term lease. That 
is probably the pivotal point in the case. Plaintiff, like 
the others who entered into the cooperative enterprise, 
signed a ‘Cooperative Apartment Sales Agreement’ by 
which, upon terms recited therein, she agreed to buy 
the apartment for $6750.00. In that document plain¬ 
tiff was repeatedly referred to as ‘buyer’ and the 
Gilpin Company as ‘seller’. (In the instant,.case the 
language used is ‘the Cooperative hereby agrees to sell 
to the Member, and the Member hereby agrees to pur¬ 
chase the right of perpetual use and enjoyment of 

apartment No.’) (21 Par. 1). This agreement 

was dated May 27, 1947. On the same day plaintiff 
received a certificate of stock in: ‘1702 Summit Place, 
N. W. Owners, Inc.’, the new cooperative owner of the 
property. Such certificate was by its terms transfer¬ 
able; but it expressly stipulated that the ‘Proprietary 
Lease’ to which we shall refer, would be issuable only 
by authority of the Board of Directors. On the same 
day plaintiff was given a ‘Proprietary Lease’ running 
to December 31, 2047, with the right of one hundred- 
year renewals thereafter. Therein she is referred to 
as lessee, and her right to permanently occupy the 
apartment is fixed. With considerable elaboration 
the agreement sets out how the cooperative property 
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is to be maintained and operated, how the ‘shares’ 
shall be payable by the lessee, how and under what 
circumstances the building itself may be sold or mort¬ 
gaged, and other details incident to the management 
of the building. All of these papers taken together 
disclose a pattern of cooperative ownership of the 
apartment building by the tenant-owners. 

“Looking at all these circumstances we think this 
plaintiff was entitled to maintain her suit for posses¬ 
sion. True, she did not own a fee simple title; but that 
is not made a condition precedent by the Rent Act. 
Under the Act, as we have said, she is a landlord 
under the classification which includes ‘lessor, sub¬ 
lessor, or other person entitled to receive rent.’ As 
between plaintiff and the cooperative corporation ‘in 
form there is a landlord-tenant relationship, but in 
substance the apartments are owner occupied. The 
amounts paid by the stockholders as ‘rent’ really rep¬ 
resent the cost of operation, maintenance, etc.*.of their 
own property.” 

• • • * # 

“The only applicable decision in other jurisdictions 
seems to have arisen in New York. The Courts of that 
State treat the cooperative corporation as analogous 
to partnership, and the tenant-purchasers as cooper¬ 
ative owners. (1165 Fifth Avenue Corp. v. Alger, 261 
App. Div. 608, 26 N.Y.S. (2d) 671 (Rev. on other 
grounds in 288 N.Y.S. 41 N. E. (2d) 461); Tompkins 
v. Hale, 172 Misc. 1071,15 N.Y.S. (2d) 854; 542 Morris 
Park Ave. Corp. v. Wilkins, 120 Misc. 48, 197 N.Y.S. 
625). In one New York case the Court declared that 
‘the tenant-stockholders in a cooperative apartment 
building are concerned in the purchase of a home.’ And 
the court said further ‘the primary interest of every 
stockholder was in the long-term proprietary lease, 
alienation of which the corporation had the power to 
restrain • * •. The stock was incidental to that pur¬ 
pose and afforded the practical means of combining an 
ownership interest with a method for sharing propor¬ 
tionately the assessments for maintenance and taxes.’ 
(Penthouse Properties v. 1158 Fifth Avenue, 256 App. 
Div. 685, 11 N.Y.S. 2d 417). This it seems to us 
accurately defines the legal status of a purchaser of a 
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cooperative apartment under the circumstances we 
have here. Such purchaser is more than a mere tenant 
or lessee. She has certain proprietary rights which a 
mere tenant does not have. She has most of the attri¬ 
butes of an owner. She has a voice in the management 
and operation of a building. She has a voice in the 
selection or approval of other tenant-owners. She 
has a voice, too, in the important matter of any pro¬ 
posed sale or mortgage of the property. More import¬ 
ant, she has the exclusive personal right to occupy her 
particular apartment. To say that despite her interest 
in the cooperative and despite the privileges and pre¬ 
rogatives vested in her by the documents we have de¬ 
scribed, she is barred from proceeding under the Rent 
Act would be to disregard her rights. That we cannot 
do. Though the Rent Act was enacted primarily for 
the benefit of tenants, landlords have rights too. 
; (Arsenault v. Angle, D. C. Mun. App. 43 A. 2d 709, 
73 W.L.R. 817). And when the rights of a landlord 
are as clear as we think they are here we think it is 
the duty of the courts to give them validity.” 

It is interesting and persuasive to note that for Federal 
tax purposes the owner of a cooperative apartment is placed 
in the same status as the owner of an individual residence 
insofar as being allowed to deduct from his gross income 
any amounts paid by the cooperative apartment owner to 
the cooperative apartment corporation for taxes and in¬ 
terest allocated to the apartment purchased. See: Title 
26, Section 23(Z)(1) U.S.C.A. And there follows a defini¬ 
tion of “cooperative apartment corporations” and a “ten¬ 
ant-stockholder” in such a corporation in Paragraphs 23 
(2) (A) and (B) of the same Title. 

An interesting decision by the Court of Claims in con¬ 
nection with the claim of the Bureau of Internal Revenue 
that a cooperative apartment corporation was subject to 
the annual capital stock tax, as provided for in the Revenue 
Act of 1924, is found in the case of Stafford Owners, Inc. 
v. The United States, decided April 7, 1930, and reported 
in 39 F. (2d) 743. The facts as found by the Court were 
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that the corporation was one organized under the laws of 
the State of Delaware for the purpose of holding legal 
title to the cooperative apartment house at 1789 Lanier 
Place, N.W., this City, known as 1 ‘The Stafford”; that the 
sole activity of the corporation consisted “in holding the 
legal title to and handling the details of management of 
said apartment house, containing sixteen rooms, known as 
‘The Stafford’. It holds said title merely for the conveni¬ 
ence of the tenants thereof, who are its sole stockholders, 
and who have the equitable and beneficial ownership of all 
the apartments in said apartment house. It does not rent 
out any apartment in said apartment house and/or derive 
any gain or profit therefrom. All the apartments in said 
building are occupied by the owners thereof, except one, 
and the excepted one is rented by the owner to his own 
tenant, and the rent is paid by the tenant to the owner of 
the apartment—not to the plaintiff.” 

“Plaintiff is operated as a convenient means for sixteen 
home owners, who are its sole stockholders, to manage their 
apartments. Its affairs are administered through a Board 
of Directors and officers chosen from among the stock¬ 
holder-tenants, and who serve without compensation. The 
only salaries paid by the plaintiff are to the janitor and 
house manager. Its expenses are paid out of assessments 
levied monthly, on each stockholder sufficient only to cover 
his pro rata share of the cost of janitor service, manage¬ 
ment, light, heat, repairs, water, insurance, taxes, interest, 
amortization of mortgages, etc. There is no profit or loss, 
in the usual business sense, involved in these operations. 
Plaintiff has no income from any source other than said 
assessments against the stockholders, except a small 
amount of interest on its bank deposits, all of which is paid 
out as aforesaid, and none of which is distributed to its 
stockholders.” 

I have quoted the facts from this case somewhat in de¬ 
tail because they so closely resemble facts concerning the 
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setup for management and operation of the Broadmoor 
Apartment Building. 

The Court of Claims had before it questions as to whether 
this type of corporation was “carrying on or doing busi¬ 
ness’ ’ within the meaning of the provisions of the Revenue 
Acts of 1921 and 1924 providing for a special excise tax on 
the capital stock of such corporations. 

The Court held that the corporation was not “carrying 
on or doing business”, and arriving at that decision and in 
giving its opinion as to the true nature of the cooperative 
plan, used the following language at pages 745 and 746 : 

“In fact, the findings show that the corporate entity 
is nothing more than an adopted means to accomplish 
a cooperative purpose, which enables prospective pur¬ 
chasers to acquire a home by the payment of stated 
installments on the purchase price rather than monthly 
rent for an apartment * * # . 

• •*•••••• 

“It is true, as the defendant insists that the means 
adopted by the stockholders of the plaintiff corpora¬ 
tion results in advantages to them. It does enable 
them to acquire by a gradual outlay an apartment; it 
serves to minimize expense in management, and prob¬ 
ably results in the end of the purchase of a greater 
amount of space than it would otherwise cost them. 
However, may it be said that economic results cooper¬ 
atively obtained not by earnings, but by savings, con¬ 
stitute business activities in the sense of the statute? 
• • • In this case the single activity of the plaintiff is 
not to profit as an entity; the possibility of so doing 
is foreclosed to it. The entire conception of the or¬ 
ganization is economical management restricted to the 
single purpose of eventually owning the building free 
from liens so that the stockholders may own their own 
apartments free from rent and the possibility of evic¬ 
tion.” 

In the case of Henry Templeton Smithy Landlord v. 
Feigin, Tenant , et al. y 77 N.Y.S. 2d 229 (Supreme Court, 
Appellate Division, February, 1948), the Court had before 
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it a cooperative plan organized and maintained in New 
York City by a cooperative corporation known as “Doc¬ 
tors Owning Corporation”; the purpose of the plan was 
to provide office space for purchasers of such space on a 
cooperative basis, and the law of New York at that time 
had placed office space under Rent Control; so that the 
question involved there was the same question as involved 
here as to whether a purchaser of office space in the co¬ 
operative building was an owner and landlord and, there¬ 
fore, entitled to evict a tenant; just to quote briefly from 
the Court, it said: 

“The building is operated as a cooperative venture. 
The sole activity of Doctors’ Owning Corporation is 
1 the ownership and conduct of this building. Its stock 
is owned ratably and exclusively by persons holding 
' leases therein. The rental is calculated on a non-profit 
basis. The object, so far as practicable is to consti¬ 
tute the persons to whom space in the building has 
been assigned as the owners of such space. Appellant 
has paid $6,000.00 and contracted to pay $9,000.00 
more to acquire this title. It would be contrary to fact 
to assert that this money was paid to purchase an in¬ 
come-producing investment, or that it was spent for 
any other object than to buy office space.” 

In the case of 542 Morris Park Avenue Corporation v. 
Wilkins , et al. t Supreme Court, Appellate Term, First De¬ 
partment, 197 N.Y.S. 625, (December 30, 1922), the Court 
in describing a cooperative ownership plan where the en¬ 
tire ownership was held by the stockholders in proportion 
to the number of rooms occupied, or to be occupied by them, 
in the building, used the following language: 

“In a corporation organized under a cooperative 
ownership plan, as set forth in the section of the stat¬ 
ute above quoted, the stockholders are in effect re¬ 
garded as thq owners of the rooms occupied, or to be 
occupied, by them, and the statute gives the corpora¬ 
tion the right to maintain summary proceedings in 
their behalf.” 
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To the same effect see: 

Curtis v. LeMay, Municipal Court of the City of New 
York, Borough of Manhattan, 4th District, 60 N.Y.S. 
(2) 768 (November 1, 1945). 

Penthouse Properties, Inc. v. 1158 Fifth Avenue, Inc., 
et al., Supreme Court, Appellate Division, 1st De¬ 
partment, 11 N.Y.S. (2) 417 (April 21, 1939). 

See also: 

1165 Fifth Avenue Corp. v. Alger, 288 N.Y. 67, 41 N.E. 
(2d) 461, 141 A.L.R. 1157 N. Y. Ct. of App. 1942. 
(Tompkins v. Hale, 15 N.Y.S. (2) 854, Supreme Ct., 
New York County, 1939, affirmed without opinion by 
Appellate Division, 20 N.Y.S. (2) 398, and by the 
Court of Appeals, New York, without opinion, 30 
N.E. (2d) 721.) 

Woodrow Courts, Inc. v. Ambrookian, 185 N.Y.S. 756 
(1920). 

Paul Laurence Dunbar Apartments, Inc. v. Nelson, 241 
N.Y.S. 354 (1930). 

68 Beacon Street, Inc., 289 Mass. 354 (1935), in re Pitts 
Estate, 22 Pac. (2d) 694 (Cal. 1933). 

Read v. Mortgage Guaranty Company, 53 Pac. (2d) 
377 (Cal. 1936). 

In Jones v. MacGruder, 42 Fed. Supp. 192, Judge Chest¬ 
nut in a Federal District Court sitting in Baltimore City 
had before him the Federal Statute imposing a stamp tax 
on the transfer and conveyance of “lands, tenements or 
other realty’’ in connection with a ninety-nine year ground 
rent lease, used so frequently in the City of Baltimore, 
whereunder one person owns the ground and another the 
building on the ground. The Court in that case observed: 

“In practical economic effect the relation of the 
lessee to the property is that of an owner of land and 
improvements thereon subject to the payment of the 
annual rent and the taxes on the property; and his 
economic relation to the owner of the ground rented 
is much like that of the mortgagor paying interest on 
his debt where the principal never matures so long as 
the mortgagor pays the interest and taxes.” 
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On page 26 of the Appellants’ Brief the statement is 
made in criticizing the case of Hicks v. Bigelow, supra, that 
“to hold that Mrs. Hicks owned some specified cubic feet 
in the air located some score of feet above ground owned 
by a corporation in which she was a stockholder is to cre¬ 
ate a new concept of property completely at variance with 
all established principles of real estate and corporation 
law.” Multiple and concurrent ownership in the holding 
of a fee as well as in the part of a fee are quite common in 
this Country, such as the fee ownership of the minerals 
beneath land, improved or unimproved, owned by someone 
else, and it is basic law that minerals are subject to fee 
ownership separate from their ownership of the soil. 

See: Logsdon v. Broiler Mining Company, 143 Md. 463, 
479; Koval v. Carnahan, 43 F. Supp. 357. 

And there is also a type of fee ownership recognized for 
many centuries past, namely, ownership of a specified area 
above land. The courts of England have long recognized 
that one might own a floor or a room in a building in fee 
simple (1 Coke on Litt. 48b; Yorkshire Fire & Life Ins. Co. 
v. Clayton, 8 Q.B.D. 421, 424). 

And see in same connection Thom v. Wilson, 110 Ind. 
325, 327; Hahn v. Baker Lodge, 13 L.R.A. (Ore.) 158; and 
in 2 Tiffany Real Property, Section 626, the author recog¬ 
nizes that an upper floor is subject to feehold conveyance, 
and in 32 Law notes 181, it is noted that in Chicago Mar¬ 
shall Field bought the area beginning 23 feet above a tract 
of land, together with the soil to support 600 pillars for a 
warehouse. See also Potter v. Clapp, 68 N.E. (HI.) 81, 85; 
in re Baker’s Estate, 20 Pac. (2d) (Ore.) 1069; 128 A.L.R. 
1431. 

Against the various decisions cited and referred to above 
appellants urge several unreported decisions under the 
Federal Rent Acts in various jurisdictions other than the 
District of Columbia. The Court in Seligman v. Greenleaf 
Apartment Building Corporation, according to the portion 
of its opinion available in Appellants’ Brief, apparently 
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was influenced by the legal proposition that a corporation 
is a separate entity from its stockholders. This opinion in 
support of that basic legal principle begs the question. The 
appellees could not contend that as mere stockholders of 
a corporate landlord they could prevail in a possessory 
action, but they are much more than mere stockholders, 
they are at least the equitable owners of the apartments 
purchased by them. It is not seriously to be contended that 
the appellees could not bring possessory actions were there 
not a District of Columbia Rent Act, yet the “ stockhold¬ 
ers’ ’ argument would be just as applicable to that situation 
as to the instant case. 

The other cases, Woods v. Burg , 17 Law Week 2170, and 
Soule v. McCluskey, Municipal Court, Los Angeles, 1948 
(unreported), involves sales of undivided interests in an 
entire apartment while each appellee here is sold a par¬ 
ticular apartment. We hereafter quote from the opinion 
in the Burg case, where the Court emphasizes that the orig¬ 
inal plan had not been to sell individual apartments, and 
that any later change of plan had come too late. Both the 
Burg and Soule cases, moreover, arose under the Federal 
Law after it had been amended so as to differ from the Dis¬ 
trict of Columbia law upon the point here in issue, the 
rights of cooperative owners. That very amendment im¬ 
plied that Congress believed cooperative owners, like the 
appellees, could have recovered possession were the Fed¬ 
eral law more like the District of Columbia Rent Law. 

The case of Hicks v. Bigelow was decided on November 
26,1947. Our local Rent Law was amended April 29,1948, 
(Public Law 507, 80th Congress, 2nd Session), and con¬ 
tained no such similar provision as that included in the 
amendment of March 31, 1948 (Public Law 464, 80th Con¬ 
gress, 2nd Session), to the Federal Housing and Rent Act 
of 1947, excluding the right of cooperative corporations or 
associations to recover possession of housing accommoda¬ 
tions unless stock in the cooperative had been purchased by 
persons who were then stockholder-tenants in occupancy 
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of at least 65 per cent of the dwelling units in the premises, 
and were entitled by reason of stock ownership to proprie¬ 
tary leases of dwelling units in the premises. 

This omission is significant because the amendment to 
the local law was approximately five months after the de¬ 
cision in the Hicks v. Bigelow case, and the reenactment or 
amendment of a statute adopts existing judicial determina¬ 
tion of meaning. Heald v. District of Columbia, 254 U. S. 
20, 65 L. Ed. 106; Armstrong Paint Works v. Un^Enamel 
Corp., 305 U. S. 315, 83 L. Ed. 195, 205. 

At the time the local law was amended our Municipal 
Court of Appeals had determined in the case of Hicks v. 
Bigelow that a purchaser of a cooperative apartment was 
a landlord 'within the meaning of the District of Columbia 
Rent Act, and if it were intended to circumscribe the 
rights of such purchaser to obtain possession the amend¬ 
ment would have so provided. Congress not only did not 
change the definition of a landlord as decided in the Hicks 
v. Bigelow case, but also did not restrict his rights by the 
so-called 65 per cent clause. 

And, it is quite pertinent to note that in the Rent Con¬ 
trol Bills pending in Congress, and which are in the proc¬ 
ess of enactment as this Brief is being written, Congress, 
both in the extension of the National Act and the extension 
of the local Act, is again recognizing the status of pur¬ 
chasers of cooperative apartments as owners and landlords 
bv circumscribing the rights of such purchasers to obtain 
possession unless stock or membership in the corporation 
organized subsequent to March 1,1949, has been purchased 
by persons who were then stockholders or member-tenants 
in occupancy of at least 65 per cent of the dwelling units 
in the premises, and are entitled by reason of stockholding 
or membership-ownership to proprietary leases of dwelling 
units in the premises. In other words, these purchasers 
if they were not so recognized by Congress as owners and 
landlords would not be entitled to recover possession at 
all under the provisions of the Rent Acts now being en- 
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acted; Congress has and is recognizing them as owners and 
landlords, but for reasons that seem valid to the members 
of Congress, are at least temporarily restricting the rights 
of these owners and landlords to a limited extent. 

n. 

The Instant Cooperative Plan is Entirely Legal in All Its 
Aspects and is Not a Device to Raise Rents in Violation 
of the Rent Act. 

In Hicks v. Bigelow the defendant tenants made a con¬ 
tention similar to the one being made here, namely, that 
the entire plan was an attempt to evade the Rent Act, and 
that the large price paid the former owners negated the 
good faith required by the District of Columbia Code, 45- 
1605. The Court pointed out that the “good faith” of the 
cooperative corporation, or the lack of it, was not material 
as bearing on the “good faith” of the purchaser. In the 
instant case whether or not the defendants, other than 
those defendants who had purchased an apartment acted in 
“good faith”, is completely immaterial as bearing on the 
question as to whether those defendants who had in fact 
purchased an apartment acted in “good faith”. No facts 
are alleged or supported by sworn affidavit that could sup¬ 
port a finding that the defendants who purchased an apart¬ 
ment acted other than in “good faith”. It is conceded that 
these purchasers bought their respective apartments for 
their own immediate personal use and occupancy as a 
dwelling. If the situation were otherwise and the purchaser 
of an apartment desired to rent or lease the same to either 
the existing or any other tenant the rent ceiling as estab¬ 
lished by the Administrator of Rent Control for the Dis¬ 
trict of Columbia would apply. It is quite difficult to fol¬ 
low appellants* argument that the sale was a device to 
evade the Act by increasing rents. 

Counsel attempts to support their position that this co¬ 
operative plan is an illegal attempt to raise rent in viola- 
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tion of the Rent Act, and is accordingly void as against 
public policy, by first citing several cases which are not at 
all in point because the facts upon which they are predi¬ 
cated are not analogous to the facts here. 

In Woods v. Burg , quoted on page 20 of Appellants’ 
Brief, the Court in discussing the plan involved there 
clearly demonstrates that the facts were entirely different 
from those in the Broadmoor set up. As quoted on page 21 
of Counsel’s Brief, the Court among other things said as 
follows: 

“This group purchase was conceived as a plan to 
evade the Housing Act, and some of the prospective 
purchasers were told that they were not entering into 
a binding contract for deed, but that they could default 
! at any time they desired without any further obliga¬ 
tion. In fact some of them considered the transaction 
as one of rent rather than purchase. Others may have 
vaguely thought that they were purchasing an apart¬ 
ment and that their interest in the real estate was the 
apartment allocated to them, distinct, separate and ex¬ 
clusive from any other apartment assumed to have 
been sold to any other purchaser.” 

And, as stated by counsel on page 22 of their Brief, the 
Court in this case distinguished it from Woods v. Krizan, 
bl F. Supp. 121 (D. Mo.) when it said: 

“ • * • In the Krizan case there was a good faith 
purchase by a group of individuals who had paid down 
a substantial sum in a group purchase of an apartment 
building. The facts in that case abundantly establishes 
such facts. • • • ” 

It is obvious that if the Court in the case of Woods v. 
Burg had before it the same state of facts as appears in 
this record it would have undoubtedly followed its opinion 
in Woods v. Krizan and upheld the enterprise as an en¬ 
tirely legitimate one. 

The distinction to be found in Soule v. McCluskey, cited 
by counsel on page 22 of their Brief, is that there was no 
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purchase of individual apartments, but the purchase of “an 
undivided one-twentieth interest in the whole property.’ 7 

Counsel comments upon the amount received by the appel¬ 
lees Bralove and Ernst for the property, and the amounts 
received by the appellee Flynn by way of commission and 
salary as manager in an apparent attempt to draw an un¬ 
favorable inference. 

There is nothing in this record to indicate that the pur¬ 
chase price of $2,375,000.00 received by the appellees Bra- 
love and Ernst was an excessive price, nor that the amount 
of $2,500,000.00, the price paid by all of the individual pur¬ 
chasers, was excessive; these amounts are clearly set forth 
in the propectus (13-15) and in the Option Agreement 
(18); the evidence is the other way, because as the pros¬ 
pectus shows there was an existing first trust on the prop¬ 
erty of $1,550,000.00 which indicates that a fair selling 
price would have been $2,500,000.00. 

Insofar as the amounts to be received by the appellee 
i Flynn are concerned, in the first place it should be noted 
that the organization and consummation of a project of 
this character requires the engaging of the services of 
someone to take care of the many details incident to such 
, a plan, and that no one could be expected to perform that 
type of services for nothing. In the second place, the com¬ 
mission to be received by the appellee, Flynn when all of 
the apartment units have been sold (and that is now an 
accomplished fact) amounts to exactly five per cent on the 
overall purchase price of all of the apartments. A five per 
cent commission for the sale of real estate in this District 
is the uniform standard price charged by all realty brokers, 
and is the price fixed by the Washington Real Estate 
Board; that amount of commission as a matter of fact only 

i 

contemplates that the broker shall be the person who brings 
the seller and the purchaser together; in this case not only 
did appellee Flynn perform all the services required of the 
ordinary broker, but there was added to his labors the per¬ 
forming of innumerable services necessarily involved in 
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the transition period when the apartment house building 
heretofore operated by the appellees Bralove and Ernst, 
partly as a hotel and partly as an apartment house, where- 
under those appellees rented to a number of tenants and 
likewise looked after all of the services that hotel and 
apartment house owners must furnish tenants and 
roomers; which details of operation were required to be 
taken over by someone for the benefit of all the apartment 
purchasers; this person, of course, is the appellee Flynn 
and his assistants, and, accordingly, the amount of com¬ 
mission to be paid Flynn is not only no higher than an 
ordinary broker would receive for the sale of a single par¬ 
cel of real estate of the value of this apartment building, 
but Flynn was likewise to do innumerable things that the 
ordinary broker is not called upon to do. According to 
the prospectus (13) the appellee Flynn has been a cooper¬ 
ative plan authority since 1920, and is responsible for most 
of Washington’s cooperative apartment developments; 
accordingly, the additional criticism made of him by Coun¬ 
sel that he is to benefit because he is to receive $400.00 a 
month to act as Managing Agent of the project is entirely 
without merit. Again, someone must act for the apartment 
owners, approximately 194 in number, to make sure that all 
necessary apartment services are maintained at a high de¬ 
gree of efficiency, and to see that those portions of the 
building which are to be used in common by all of the 
owners are likewise efficiently maintained and kept up. 
Finally, it should be noted that the Board of Directors 
which, after the first year, are to be elected by the owners 
of the apartments who are members of the corporation, 
may retain the appellee Flynn or dispose with his services 
at the Board sees fit. 

On page 24 of counsels’ Brief there is discussed a mathe¬ 
matical computation in a suppositious case of someone buy¬ 
ing apartment No. 121 for $20,000.00 and paying no cash 
at all, and according to the figures there set forth that type 
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of owner would pay $193.30 a month instead of $135.00 a 
month, the present rental of the apartment. 

The quickest answer to counsels * statement is that you 
cannot compare two unlike things; you cannot compare 
what an “owner” pays in acquiring a home with what a 
tenant pays by way of monthly rental. The hom,e owner 
every month is increasing his equity in his home invest¬ 
ment, and one day he will own it free and clear of any 
mortgage, thus materially reducing his monthly outgo and 
materially increasing his capital investment, and, accord¬ 
ingly, the situation of the owner cannot be compared with 
that of the tenant who merely pays a monthly rent for 
something in which he owns no interest and to which he 
will never have title. 

Counsel for the appellants in their Amendment and Sup¬ 
plement to the original Complaint (93), set forth in “Ex¬ 
hibit 6”, thirty-three actual cases showing the monthly 
rental paid by the present tenants and the montlhy assess¬ 
ment paid by the purchasers of the same apartments; 
Judge Tamm very effectively disposed of this unsound 
comparison in the following language: 

“While plaintiffs point out that the ‘rent* paid by 
the purchasers of apartments must include the one per 
cent (1%) capital assessment for initial operating 
, capital, an estimated per centage of the individual pur¬ 
chase price, depreciation, etc., it is noted that plain¬ 
tiffs" Exhibit 6, consisting of a comparative table of 
rentals charged former tenants and the monthly 
assessment charged the owner occupants for the same 
apartments contained 44 (should be 34) sets of figures. 
Of these 21 are at an actual cost to the owner-occu¬ 
pants of less than the rental price to tenants under the 
non-cooperative owners. The remaining 13 costs are 
at a higher figure for the new occupant than for the 
former occupant. Again emphasis must be placed on 
the fact that the monthly payment contains a substan¬ 
tial allocated amount for trust principal and interest.” 
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We submit, therefore, that there is no question of 
‘‘rentals’’ involved in this proceeding at all; for if any one 
of the purchaser-owners desire to rent it to a tenant he 
could not increase the present rent until permitted to do so 
by the Administrator of Bent Control; in this he is in no 
better position than the former owners of the property. 
The individual owner, however, does not want to rent the 
apartment purchased by him, but desires possession of it 
for his own bona fide use and occupancy. The amounts of 
money that he has paid and those he agrees to pay are for 
the purchase and operation of this apartment as a home; 
he is making a capital investment in a home; the most that 
could be drawn from the suggestion of counsel for Appel¬ 
lants is that some of the purchaser-owners have paid too 
much for their apartments and are agreeing to pay too 
large a monthly charge; if that is so, it is of no_concern 
and of no consequence to the tenants, but is a matter that 
involves alone the particular purchaser-owners. 

CONCLUSION. 

We therefore pray that the judgment below be affirmed, 
with costs. 

Respectfully submitted, 

Leo A. Rover, 

Attorney for Broadmoor Co¬ 
operative Apartments, Inc., and 
all other Appellees except Bra- 
love and Ernst. 

John J. Carmody, 

William E. Ftjbet, 

Joe V. Morgan, Jr., 

Attorneys for Appellees 
Bralove and, Ernst. 
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REPLY BRIEF OF APPELLANTS 


This reply brief will deal with certain particular points 
suggested by the brief for the appellees. 

On page 2 the appellees state 

“. . . and such Perpetual Use and Equity Contract 
passes upon his death to his legal representatives. ,, 

This tends to support our position that it is merely a lease. 
If it were real estate it would pass to his heirs or devisees, 
and in no circumstances to his legal representatives who 
administer only personal property. 



2 


On page 8 the appellees state: 

“Contrary to the statements contained on page 10 of 
Appellants’ Brief that the individual owner ‘cannot 
mortgage his apartment * * * cannot pay off his share 
of the existing mortgage and hold his apartment free 
of any encumbrances’, the fact is that there is nothing 
in the cooperative plan that prevents an individual 
apartment owner from mortgaging his own apartment, 
and nothing in the plan that prohibits him from paying 
off his share of the existing mortgage. ,, 

There is certainly nothing in the plan which permits a mem¬ 
ber to mortgage his apartment. On the contrary, para¬ 
graph 16 of the Use and Equity Contract contemplates that 
such contracts may be pledged, as personal property might 
be. As to the appellees’ statement that nothing in the 
plan prohibits a new tenant from paying off his share of 
the existing mortgage, the Perpetual Use and Equity Con¬ 
tract provides for definite monthly assessments to include 
“principal and interest payments on any mortgage”. Or¬ 
dinarily payment of a note cannot be anticipated unless the 
note provides for such anticipation. There is no such' pro¬ 
vision in this contract. The statements in our brief were 
correct. 


On page 19 the appellees state that the owner of a coop¬ 
erative apartment is placed in the same status as the owner 
of an individual residence in regard to deducting from his 
gross income any amounts paid for taxes and interest allo¬ 
cated to the apartment purchased. The appellees refer to 
Title 26, Section 23(z)(l) U. S. C. A. It is interesting to 
note, however, that this statute only applies to tenant- 
stockholder s.” The Broadmoor Cooperative Apartments, 
Inc., has no stock, but is a membership corporation. This 
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novel conception enabled the proponents of the plan to 
avoid registration with the SEC, as would have been neces¬ 
sary had stock been issued. Securities Act of 1933, as 
amended, sec. 2, 5, 6, 7,15 U. S. C. A. sec. 77b et seq. But 
by choosing this form of corporate structure, it appears 
that the organizers have deprived its members of the stat¬ 
utory right which stockholders of a corporation would have 
had to deduct their proportionate part of taxes and inter¬ 
est. This only emphasizes our statements that the plan was 
gotten up for the benefit of its original proponents, and not 
by or for the members. 


A review of the briefs on both sides will show that there 
is an irreconcilable conflict in the decisions involving coop¬ 
eratives under rent control statutes. The position of the 
appellees is supported directly by our Municipal Court of 
Appeals and by the higher courts in Maryland and New 
York. Our position is supported directly by the decisions 
of the lower courts in Maryland and New York,* and by 
three decisions by different judges in Chicago, from which 
no appeal was taken (discussed in Appellants’ Brief, pp. 
14 to 20). We also rely on decisions in the United States 
District Court for Missouri and in the Municipal Court of 
Los Angeles involving undivided interests (Appellants’ 
Brief, pp. 20-23). Of course, none of these decisions are 
binding on this Court. They must all stand or fall on the 
logic displayed in the opinions. 


At page 24 the appellees state that 

“. . . multiple and concurrent ownership in the hold¬ 
ing of a fee as well as in the part of a fee are quite 
common in this Country.” 

* Smith v. Feigin, 190 Misc. 461, 75 N. Y. S. (2d) 204 (1947), a very well 
reasoned decision not mentioned in our main brief. 
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Their references turn on a wide variety of issues and cir¬ 
cumstances, and will be found to have little application to 
the present case. 

The contention of the appellants is that the Broadmoor 
Apartment property is owned by the corporation Broad¬ 
moor Cooperative, Inc., and that the individual appellees 
do not own the property or any part thereof. Certainly the 
corporation received a deed to the property from Bralove 
and Ernst, assumed liability for an existing deed of trust, 
and gave cash and debenture notes for the balance of the 
purchase price. And certainly the corporation pays the 
taxes on the property, carries insurance thereon 
and acts to the world as owner of the property. (17-22). 
The individual appellees simply have such rights as mem¬ 
bers of the corporation as are given them by the law of 
Delaware, by the certificate of incorporation, and by the 
by-laws, plus such rights to use and occupy particular 
apartments as are given them by their “perpetual use and 
equity contracts ,, . 

The D. C. Emergency Rent Act, Sec. 11(f), states, 

“The term ‘tenant’ includes a subtenant, lessee, sub¬ 
lessee, or other person entitled to the use or occupancy 
of any housing accommodations.” (Italics ours.) 

The individual appellees are merely tenants, who are trying 
to recover possession from prior tenants. 

An expressed purpose of the District of Columbia 
Emergency Rent Act was 

“to prevent undue rent increases and any other prac¬ 
tices relating to housing accommodations in the Dis¬ 
trict of Columbia which may tend to increase the cost 
of living or otherwise impede the national defense pro¬ 
gram.” (Section 1.) 

Rent is defined as follows: 

“(c) The term ‘rent’ means the consideration, in¬ 
cluding any bonus, benefit, or gratuity, demanded or 
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received per day, week, month, year or other period 
of time as the case may be, for the use or occupancy of 
housing accommodations or the transfer of a lease for 
such accommodations.” Section 11(c) (Italics ours.) 

As we have spelled out in our main brief at page 24, the 
amount paid for the use and occupancy of apartments in 
the Broadmoor has been substantially increased, in direct 
violation of the Act. 

Furthermore, the basic purpose of the Act is to provide 
machinery to determine what is reasonable rent for housing 
accommodations, and to protect the right of occupancy so 
long as this rent is paid. If the landlord could transfer the 
right to personal use and occupancy to one other than a 
transferee of the title, the purpose of the Act would be 
frustrated. 


On page 25 the appellees state, 

“It is not seriously to be contended that the appellees 
could not bring possessory actions were there not a 
District of Columbia Rent Act, yet the ‘stockholders’ 
argument would be just as applicable to that situation 
as to the instant case.” 

If there were no Rent Act, Broadmoor Co-operative 
Apartments, Inc., itself could maintain an action for pos¬ 
session of an apartment, and as owner of the property 
would be the normal party to do so. What standing its 
members might have in such case could be the subject of 
prolonged debate. There is, however, a District of Colum- 
i bia Rent Act, which stresses the use of the word “land¬ 
lord”, and we must deal with the provisions of that Act. 

The applicable exception in the District of Columbia 
Emergency Rent Act permits recovery of possession only 
where 
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“2. The landlord seeks in good faith to recover pos¬ 
session of the property for his immediate and personal 
use and occupancy as a dwelling.” 

The contention of the appellants is that Bralove and 
Ernst were their original landlords, and that after the 
conveyance of the property Broadmoor Cooperative Apart¬ 
ments, Inc., became and is now their landlord, and their 
only landlord. They contend that the individual appellees 
who have entered into use and equity contracts with the 
Cooperative are not their landlords, and therefore are not 
within the language just quoted above. 

We contend that no right to recover possession of prop¬ 
erty can be transferred to any person to whom title to the 
property has not been transferred. 

If a subsequent lessee of an apartment can be considered 
a “landlord” within the meaning of the exceptions quoted, 
any subsequent lessee may recover possession of an apart¬ 
ment for his personal occupancy. If that is what the Emer¬ 
gency Rent Act means there was no occasion to form a 
cooperative. Bralove and Ernst could have made leases 
to subsequent tenants, and those subsequent tenants as 
landlords could have evicted the earlier tenants. There 
would have been no Rent Act control whatever. We con¬ 
tend that such a construction of the Act cannot be correct. 


In their brief the appellees have placed some reliance 
upon the fact that Congress in 1948 amended the Federal 
Housing and Rent Act by including an express provision 
in regard to cooperatives, and upon the further fact that 
legislation of that nature is now under consideration in 
regard to the District of Columbia Emergency Rent Act. 
This local legislation has now reached a point where there 
has been a report by conferees and its adoption by the 
House of Representatives. It is reasonable to assume that 
the conferees’ report will also be adopted by the Senate, 
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and that the bill will become law before this case is argued 
or shortly thereafter. Presumably the appellees will then 
contend that their position has been strengthened by the 
passage of this legislation, so we shall discuss it as though 
it had become law: 

The bill H.R. 1757 amends Section 5(b)(2) of the District 
of Columbia Emergency Rent Act by the addition of a pro¬ 
viso relating to co-operatives, so that the section will read 
as follows: 

“(2) The landlord seeks in good faith to recover 
possession of the property for his immediate and per¬ 
sonal use and occupancy as a dwelling: Provided , 
That in the case of housing accommodations in a struc¬ 
ture or premises owned or leased by a cooperative 
corporation or association no such action or proceeding 
under this paragraph or paragraph (3) of this section 
shall be maintained unless stock or membership in the 
cooperative corporation or association has been ac¬ 
quired by persons who are or were tenants in occu¬ 
pancy of at least 65 per centum of the dwelling units 
in the structure or premises at the time said coopera¬ 
tive corporation or association either (1) acquired or 
leased said structure or premises, or (2) entered into a 
contract or option to acquire or lease said structure or 
premises, whichever date is earliest, and who as such 
stockholders or members are entitled to possession of 
their respective dwelling units in the structure or prem¬ 
ises by virtue of proprietary leases or otherwise, and 
this provision shall apply whether such corporation or 
association acquired or leased such structure or prem¬ 
ises or entered into a contract or option to do so prior 
to or after the effective date of this amendatory Act 
or unless as the holder of stock or membership acquired 
in the cooperative corporation or association prior to 
March 1, 1949, a stockholder or member was entitled 
to possession of a dwelling unit in the structure or 
premises by virtue of a proprietary lease or otherwise, 
or” 

It should be noted that there has been no change in the 
original language of the section: 
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“(2) The landlord seeks in good faith to recover pos¬ 
session of the property for his immediate and personal 
use and occupancy.” 

This requirement is still in full effect. 

Nor is there any affirmative provision permitting recov¬ 
ery of possession by members of cooperatives. The provi¬ 
sion is merely that no action shall be maintained in such 
case unless the requirements of the proviso are complied 
with. This places an additional restriction upon coopera¬ 
tives and their members. The first part of the proviso 
clearly does not help the appellees, as there is no evidence 
or contention that they represent 65% of the original 
tenants. 

Nor does the last part of the proviso help them. That 
reads: 

“. . .or unless as the holder of stock or membership 
acquired in the cooperative corporation or association 
prior to March 1, 1949, a stockholder or member was 
entitled to possession of a dwelling unit in the structure 
or premises by virtue of a proprietary lease or other¬ 
wise ...” (Italics ours). 

We contend that the members of Broadmoor Co-operative 
Apartments, Inc., zcere not entitled to possession prior to 
March 1,1949. That is what this case has been about. The 
appellees contend that they were entitled to possession. If 
they were “entitled to possession of a dwelling unit” before 
March 1,1949, the clause last quoted above makes inappli¬ 
cable to such persons the requirement of 65% acquisition 
contained in the earlier part of the proviso. But if they 
were not entitled to possession before March 1, 1949, the 
final clause quoted last above is inapplicable. 

Thus any right to recover possession that the appellees 
had before March 1, 1949, has been preserved by the last 
clause of the proviso. But the appellees have been given 
no greater right than they had before, by any part of the 
proviso. Any other construction would necessitate ignor- 
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ing completely the words “was entitled to possession” in 
the final clause, and the similar words in the earlier part 
of the proviso. 

In both the report of the Committee on the District of 
Columbia of the House of Representatives, Report No. 237, 
81st Congress, 1st Session, page 8, and the report of the 
Senate Committee on the District of Columbia, Report No. 
139, 81st Congress, 1st Session, page 2, statements are made 
that the proposed amendment is “in addition to the other 
limitations” in the Act. 

The passage of this amendatory legislation will consti¬ 
tute a mere recognition of the fact that the construction 
placed on the statute and similar statutes by some courts 
necessitates further protection for tenants. The bill cer¬ 
tainly purports to give no special privileges to cooperatives. 
It does not constitute approval of the decisions which have 
created the present hardship, and it remains open for this 
Court to construe the statute finally for this jurisdiction. 

Respectfully submitted, 

Spencer Gordon, 

Eleanor Sessoms, 

Attorneys for Appellants. 





